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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[50  CFR  Chapter  I] 

National  Wildlife  Monuments;  General 
Management  Regulations 

agency:  United  States  Fish  and  Wildlife 
Service. 

action:  Proposed  Rulemaking. _ 

summary:  On  February  28, 1979,  the 
United  States  Fish  and  Wildlife  Service 
published  a  Notice  of  Intent  to  Propose 
Rules  which  solicited  public  comment 
on  a  number  of  issues  to  be  addressed  in 
the  development  of  comprehensive 
management  regulations  for  the 
Becharof  and  Yukon  Flats  National 
Wildlife  Monuments  in  Alaska  (44  FR 
11247).  Having  reviewed  the  public 
comments  received,  the  Fish  and 
Wildlife  Service  has  prepared  draft 
management  regulations  for  the  two 
national  wildlife  monuments  and  is 
again  soliciting  public  comment  with  the 
publication  of  these  proposed 
regulations  establishing  a  new 
Subchapter  H  in  Chapter  I  of  50  Code  of 
Federal  Regulations. 
date:  Comments  must  be  received  by 
September  26, 1979. 

ADDRESS:  Send  written  conunents  to: 
Area  Director,  United  States  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  1011  East  Tudor  Road, 
Anchorage,  Alaska,  99507. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Clay  Hardy.  United  States  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  1011  East  Tudor  Road, 
Anchorage.  Alaska,  99507,  Telephone 
(907)  276-3800. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  1, 1978,  President  Carter 
established  the  Becharof  and  the  Yukon 
Flats  National  Wildlife  Monuments  in 
Alaska,  (43  FR  57019,  57119).  The 
management  responsibility  for  these  two 
areas  was  subsequently  delegated  to  the 
United  States  Fish  and  Wildlife  Service. ' 
Since  the  national  wildlife  monuments 
'did  not  become  part  of  the  National 
Wildlife  Refuge  System  as  that  system  is 
currently  defined,  the  Fish  and  Wildlife 
Service  has  had  to  develop  new 
management  regulations  for  the  two 
areas.  On  December  26, 1978,  the  Fish 
and  Wildlife  Service  published 
emergency,  interim  regulations 
governing  the  administration  of  the 
wildlife  monuments,  pending  the 
development  of  permanent  management 
regulations  (44  60257).  Since  it  was 

not  possible  to  afford  the  public  an 


opportunity  to  comment  on  the 
emergency  regulations,  they  were  kept 
to  an  absolute  minimum  in  order  to 
minimize  their  impact  upon  on-going 
activities  in  rural  Alaska.  Thus  many 
subjects  traditionally  dealt  with  in 
comprehensive  land  management 
regulations  were  not  included  in  the 
emergency  interim  rulemaking.  The  Fish 
and  Wildlife  Service  clearly  stated  its 
intent,  however,  to  address  these 
additional  subjects  when  permanent 
comprehensive  regulations  were 
developed  for  the  two  national  wildlife 
monuments. 

On  February  28, 1979,  the  Fish  and 
Wildlife  Service  took  the  first  formal 
step  in  the  development  of  those 
regulations  with  the  publication  of  a 
“Notice  of  Intent  to  Propose  Roles”  in 
the  Federal  Register.  (44  FR  11247).  The 
Notice  of  Intent  solicited  public 
comment  on  a  variety  of  management 
issues  ranging  fi'om  ^e  use  of  off-road 
vehicles  to  public  hunting  and  fishing. 
Public  comments  received  were  then  to 
be  considered  in  the  preparaticm  of  • 
proposed  regulations  for  the  two  wildlife 
monuments.  Although  a  thirty  day 
public  comment  period  was  origmaDy 
provided,  it  was  extended  one  week  in 
light  of  difficulties  encountered 
transmitting  copies  of  the  Notice  of 
Intent  to  Alaska. 

Over  1900  public  comments  were 
received  by  ^e  Fish  and  Wildlife 
Service  in  response  to  the  Notice  of 
Intent.  Of  these,  approximately  1800 
comments  were  standardized  comment 
forms  clipped  out  of  an  Alaskan 
newspaper  which  expressed 
disapproval  of  a  subsistence  hunting 
and  fishing  program  for  the  national 
wildlife  momunents  which  did  not  apply 
to  all  Alaska  residents.  The  remaining 
121  comments  came  fix>m  the  following 
sources:  95  comments  fi^m  private 
individuals.  17  comments  from  various 
private  or  public  interest  groups,  5 
comments  from  governmental  agencies 
and  4  comments  from  private  business 
corporations  or  companies. 

After  careful  consideration  of  the 
comments  received  on  the  Notice  of 
Intent  the  Fish  and  Wildlife  Service  is 
now  publishing  proposed 
comprehensive  management  regulations 
for  the  Yukon  Flats  and  Becharof 
National  Wildlife  Monuments  and  is 
again  soliciting  public  comment  on  the 
content  of  this  proposal.  The  reader  is 
advised  that  the  National  Paric  Service 
has  also  published  in  this  issue  of  the . 
Federal  Register  proposed  management 
regulations  for  the  thirteen  new  national 
monument  areas  in  Alaska  to  be 
administered  by  that  agency.  Because 
the  Fish  and  Wildlife  Service  and  the 


Park  Service  have  different  management 
authorities  for  their  respective  areas,  the 
proposed  regulations  for  the  two 
agencies  differ  in  some  important  areas. 
F^irthermore,  since  the  two  national 
wildlife  monuments  are  not  part  of  the 
National  Wildlife  Refuge  System,  the 
Fish  and  Wildlife  Service  has  had  to 
develop  a  much  more  comprehensive  set 
of  management  regulations  for  those 
two  areas  than  the  Park  Service  has  had 
to  develop  for  the  new  monument  areas 
under  its  jurisdiction.  This  is  due  to  the 
fact  that  the  Park  Service  monuments 
are  already  covered  by  the  existing 
general  management  regulations  for  the 
National  Park  System.  Thus  while  the 
Paric  Service  has  only  had  to  focus  its 
attention  on  proposing  a  limited  number 
of  changes  to  the  existing  Park  Service 
regulations,  the  Fish  and  Wildlife 
Service  has  had  to  develop  a  complete 
set  of  comprehensive  land  management 
regulations.  All  of  this  is  brought  to  the 
reader’s  attention  so  that  the  proposals 
of  the  two  agencies  may  be  kept 
separate  and  distinct  in  the  preparation 
of  public  comments.  This  separation  is 
all  the  more  important  because  the  two 
agencies  have  worked  closely  together 
in  perfecting  mutually  acceptable 
language  on  many  issues,  '^e  reader 
will  therefore  find  parts  of  the  two 
proposals  identical  in  nature  which 
could  lead  to  confusion  in  the 
preparation  of  public  comments. 

Analysb  of  Substantive  Comments 

The.majority  of  the  public  comments 
received  did  not  mention  specific 
activities,  but  generally  stated  that  the 
interim  regulations  should  be  retained 
on  a  permanent  basis  or  that  all  or  most 
of  the  on-going  public  activities  within 
the  momunents  should  be  allowed  to 
continue.  Of  those  comments  which  did 
address  specific  land  management 
issues,  most  were  limited  to  a  general 
statement  of  support  or  opposition  for 
the  particular  issue.  A  few  of  the  public 
comments,  however,  were  more  detailed 
and  provided  either  recommended 
regulatory  language  or  a  substantive 
analysis  of  the  factors  supporting  a 
preferred  approach.  The  following  is  a 
brief  summary  of  some  of  the  - 
substantive  comments  received  by  the 
Fish  and  Wildlife  Service.  The  issues 
are  generally  discussed  in  the  order  in 
which  they  were  presented  in  the  Notice 
of  Intent. 

General  Regulatory  Approach 

Three  alternative  regulatory 
approadies  were  submitted  to  the  public 
for  comment  The  three  consisted  ^  the 
permanent  retention  of  the  emergency 
interim  regulations,  the  uniform 
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adaption  of  the  existing  National 
Wildlife  Refuge  System  regulations  or 
the  adoption  of  the  Refuge  System 
regulations  in  a  modified  form  reflecting 
the  unique  conditions  in  Alaska.  Almost 
without  exception,  the  substantive 
comments  on  this  issue  supported  the 
last  alternative,  ^ch  diverse  interest 
groups  as  the  State  of  Alaska,  major 
environmental  organizations,  die  Alaska 
Section  of  the  American  Society  of  Civil 
Engineers,  trappers  association,  and 
representatives  of  the  mining  industry 
supported  the  modification  and  selective 
application  of  the  existing  general 
Refuge  System  regulations.  The  Fish  and 
Wildlife  Service  agrees  with  these 
recommendations  and  has  modified  the 
existing  general  refuge  regulations  for 
this  proposed  rulemaking.  This  is  based 
upon  the  conclusion  that  the  emergency 
interim  regulations,  while  adequate  for 
providing  short  term  protection  for  the 
monuments,  are  not  comprehensive 
enough  to  serve  as  the  management 
framework  on  a  permanent  basis. 

The  Compatibility  Test — Under  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  the  Fish  and 
Wildlife  Service  may  permit  an  activity 
or  use  to  occur  within  a  wildlife  refuge 
so  long  as  it  is  compatible  with  the 
purposes  for  which  the  refuge  was 
established.  The  Notice  of  Intent  asked 
the  public  whether  this  “compatibility” 
test  should  be  applied  to  public 
activities  within  a  national  wildlife 
monument  All  of  the  substantive 
comments  received  on  this  issue 
supported  the  adoption  of  the 
compatibility  test  although  some  of  the 
comments  differed  on  how  the  test 
should  be  applied. 

One  comment  appeared  to  make  a 
distinction  between  existing  versus 
future  public  uses  and  stated  that  all 
existing  public  uses  shoxild  be  allowed 
to  continue  unless  specifically 
prohibited  by  the  terms  of  the 
underlying  Presidential  Proclamations 
and  public  land  orders.  The  Service 
believes  that  this  is  a  distinction  without 
merit  and  unwarranted  under  the  terms 
of  the  Presidential  Proclamations.  The 
mere  fact  that  a  particular  activity  was 
occurring  on  public  domain  lands  prior 
to  their  designation  as  a  national 
wildlife  monument  does  not 
automatically  guarantee  that  the 
continuation  of  that  activity  is 
compatible  with  the  purposes  for  which 
the  monument  was  established  or  the 
provisions  of  the  Antiquities  Act  Public 
domain  lands  are  managed  on  a 
multiple-use  basis  that  may  or  may  not 
accord  the  sajne  priority  to  the  hmtorical 
and  scientific  values  of  the  monument 
recognized  in  an  Antiquities  Act 


proclamation.  With  the  exception  of 
valid  existing  rights,  each  type  of 
activity  within  a  naticmal  wildlife 
monument  must  be  scrutinized  far  its 
compatibility  with  the  preservation  of 
the  values  noted  in  the  Proclamation.  In 
fact,  the  vast  majority  of  public 
activities  occurring  Within  the  Becharof 
or  Yukon  Flats  National  Wildlife 
Moniunents  presently  appear  to  be  able 
to  satisfy  the  compatibility  test  Thus  it 
is  proposed  in  this  rulemaking  drat 
activities  such  as  sport  hunting, 
camping,  and  the  use  of  motorboats  and 
snowmobiles  be  allowed  to  continue, 
subject  to  reasonable  regulatioiL  The 
independent  review  and  approval  of  all 
of  these  activities  under  the 
compatibility  test  however,  is. 
conceptually,  quite  a  different  matter 
from  a  blanket  “grandfathering"  of  all 
past  activities  within  the  monument  as 
suggested  by  the  public  comment  noted 
above. 

Additional  substantive  comments  on 
the  conq)atibility  test  split  rather  evenly 
as  to  whether  permanent  modifications 
and  structures  such  as  roads,  visitor 
faci^’^^es  or  habitat  manipulation  could 
ever  be  deemed  to  be  compatible  with 
the  purposes  for  which  the  monuments 
were  established.  Thus  one 
environmental  group  suggested  that  the 
construction  of  all-weather  roads  and 
visitor  centers  would  be  incompatible 
with  this  objective  and  that  any  increase 
in  wildlife  production  resulting  from 
habitat  manipulation  would  be 
marginally  cost-efficient  given  the 
present  high  productivity  of  the 
monuments. 

Expressing  a  contrary  view,  the  State 
of  Alaska,  the  Alaska  Section  of  the 
American  Society  of  Civil  Engineers  and 
a  law  firm  representing  a  mining 
company  stated  that  permanent 
structures  and  modifications  should  not 
automatically  be  deemed  to  be 
incompatible  with  the  purposes  for 
which  the  monuments  were  established. 

The  Fish  and  Wildlife  Service  believes 
that  there  is  a  middle  ground  between 
these  two  opposing  positions.  It  must  be 
remembered  that  the  compatibility  test 
is  premised  upon  the  belief  that 
proposed  activities  should  be  reviewed 
on  a  case-by-case  basis.  While  some 
types  of  activities  may  be  so  disruptive 
as  to  invariably  fail  the  compatibility 
test,  nevertheless,  each  proposal  should 
be  afforded  the  opportunity  to  be 
reviewed  individually  imder  that 
standard.  Thus,  the  argiunent  that  all 
permanent  structures  are  perse 
incompatible  with  the  purposes  for 
which  the  monument  was  established 
attributes  a  rigidity  to  the  review 
process  which  is  actually  the  antithesis 


of  the  case-by-case  approach  of  the 
compatibility  test 
On  the  otW  hand,  the  Fish  and 
Wildlife  Service  fully  recognizes  the  fact 
that  the  Monument  Proclamations 
stressed  the  scientific  and  historic 
values  associated  with  the  uniquely 
expansive,  natural  and  imtrammelled 
habitats  of  the  two  national  wildlife 
monuments.  At  a  minimum,  the  tone  of 
the  Proclamations  dictates  a  cautious 
“go  slow"  approach  to  the  approval  of 
permanent  structures  or  modifications  * 
which  have  lasting  impacts  upon  the 
ecosystem  of  the  monuments.  While 
various  individual  projects  may  in-and- 
of-themselves  be  compatible  with 
monument  goals,  their  net  cumulative 
effects  may  result  in  the  erosion  and 
irretrievable  loss  of  the  very  values  the 
Monument  Proclamations  sought  to 
protect  In  order  to  avoid  this  loss  by 
attrition,  the  Fish  and  Wildlife  Service 
intends  to  develop  comprehensive 
management  plans  for  ^e  two  national 
wildlife  monuments  and  will  disfavor 
permanent  construction  or  manipulation 
projects  pending  completion  of  ^ose 
plans.  The  public  will  be  provided  with 
subsequent  opportunities  to  participate 
in  the  planning  process.  This  approach 
is  not  only  consistent  with  the  intent  of 
the  land  use  planning  requirements  for 
the  Wildlife  Refuge  System  in  HR-39 
that  passed  the  House  of 
Representatives  on  May  16, 1979,  it  is 
also  dictated  by  a  prudent  desire  to 
avoid  the  land  management  mistakes  of 
the  past.  This  philosophy  has  been 
incorporated  into  various  sections  of  the 
proposed  regulations.  Thus  Section  96.51 
would  require  a  prior  analysis  of 
concessionaire  opportunities  on  private 
or  State  owned  lands  before  such 
services  would  be  approved  for  Federal 
lands  within  the  monuments.  In  this 
fashion,  the  Service  intends  to  preserve 
as  many  management  options  as 
possible  for  the  land  use  planning 
process  and  encomage  local  enterprises 
to  meet  the  needs  for  public  services 
and  facilities  where  appropriate. 

Public  Access — Public  comments 
received  on  tha  issue  of  access  on 
monument  lands  generally  fell  into  two 
categories:  those  which  focused  on 
specific  methods  of  transportation,  such 
as  airplanes  or  snowmobiles,  and  those 
which  focused  on  particular  needs  for 
transportation,  su^  as  subsistence 
hunting  or  mining.  Each  of  these 
categories  will  be  discussed 
indepmidently. 

1.  Airplanes:  All  substantive 
comments  received  udiich  discussed  the 
use  of  airplanes  recommended  that  their 
use  be  allowed  to  continue  within  a 
national  wildlife  monument  These 
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comments  stressed  the  lack  of 
transportation  alternatives  in  rural 
Alaska  and  the  limited  impacts  that 
traditional  airplane  use  has  had  on  the 
environment  of  the  wildlife  monument 
areas.  Representative  of  these 
comments,  the  Wilderness  Society  noted 
that  airplanes  are  a  primary  and 
traditional  means  of  access  in  Alaska, 
and  while  recommending  that  such  use 
and  access  be  allowed  to  continue 
within  national  wildlife  monuments,  the 
Society  nevertheless  urged  the  Fish  and 
Wildlife  Service  to  retain  discretionary 
authority  to  regulate,  and  in  some 
situations  prohibit,  airplane  use  when 
necessary  to  protect  the  values  for 
which  the  monuments  were  established. 
The  Service  believes  the 
recommendations  of  the  Wilderness 
Society  and  those  received  from  many 
private  individuals  strike  a  reasonable 
balance  between  continued  airplane  use 
and  resource  protection.  The  Service  is 
thus  proposing  to  leave  the  national 
wildlife  monuments  open  to  airplane  use 
except  for  areas  specifically  closed  for 
reasons  of  resource  protection  or  other 
management  considerations  set  forth  in 
Section  96.21. 

2.  Motorboats — The  public  comments 
received  on  the  use  of  motorboats 
paralleled  those  received  on  the  use  of 
airplanes.  Generally  people  noted  the 
importance  of  motorboat  travel  given 
the  roadless  nature  of  most  of  rural 
Alaska.  The  comments  also  noted  that 
as  a  general  rule,  the  environmental 
impacts  of  motorboat  travel  within  the 
monuments  have  been  minimal.  The 
Service  agrees  with  these  comments  and 
is  proposing  the  same  regulatory 
approach  for  motorboats  that  it  has 
proposed  for  aircraft.  That  is,  motorboat 
travel  would  be  allowed  to  continue 
unless  speciHcally  prohibited  in 
specially  designated  areas. 

(3)  Off-road  vehicles — Snowmobiles — 
Comments  received  on  off-road  vehicle 
use  focused  on  two  different  categories 
of  vehicles:  snowmobiles  and  off-road 
vehicles  other  than  snowmobiles. 
Comments  regarding  snowrmobiles 
generally  supported  the  continuation  of 
their  use  where  such  use  was  traditional 
and  established.  This  position  was 
supported  by  groups  as  diverse  as  the 
Wilderness  Society,  the  International 
Snowmobile  Industry  Association,  the 
Fairbanks  Environmental  Center,  the 
Fur  Trappers  of  America  and  the 
Friends  of  the  Earth,  although  the  latter 
organization  appeared  to  argue  for 
greater  restrictions  on  snowmobiles 
used  for  recreational  purposes  than  for 
access  to  inholdings  or  for  other 
traditional  activities  which  are  allowed 
in  monuments.  As  with  motorboats  and 


airplanes,  the  comments  supporting  a 
continuation  of  snowmobile  use  stressed 
the  lack  of  alternative  means  of 
transportation  in  rural  Alaska  and 
reasoned  that  appropriate  regulations  on 
seasonal  use,  adequate  snow  cover,  and 
so  forth  could  prevent  damage  to  the 
terrain  of  the  monuments. 

The  Fish  and  Wildlife  Service 
recognizes  the  merit  in  these  comments 
and  is  thus  proposing  to  leave  the 
wildlife  monuments  open  to  snowrmobile 
use  unless  specifrcally  prohibited  in 
specially  designated  areas.  The  Service 
believes  that  this  proposal  is  consistent 
with  the  criteria  and  requirements  of 
Executive  Order  No.  11644  regarding  the 
use  of  off-road  vehicles  on  public  lands 
(37  FR  2877).  The  Service  notes  that  the 
Yukon  Flats  area  not  only  possesses 
large  areas  of  relatively  flat  bottomland 
conducive  to  snownnobile  use,  but  also  a 
sizeable  number  of  inholders  dependent 
on  snowmobile  transportation  during 
the  winter.  Given  the  environment  of 
both  of  the  wildlife  monuments  with 
lengthy  periods  of  snow  and  ice  cover, 
the  Service  has  concluded  that  the 
groimd  cover  is  adequate  enough  to 
support  general  snowrmobile  use  during 
a  large  part  of  the  year  without 
adversely  affecting  the  natural  resources 
within  the  monuments.  It  is  true  that  the 
amount  of  snow  received  in  the  Yukon 
Flats  area  is  much  more  extensive  than 
in  the  Becharof  National  Wildlife 
Monument,  but  this  difference  would  be 
reflected  in  the  special  regulations  for 
each  monument  establishing  seasons  for 
general  snowrmobile  use.  Thus,  special 
regulations  can  be  fashioned  which 
reconcile  the  pressing  need  for 
continued  snowrmobile  use  for  access 
and  transportation  purposes,  while 
protecting  the  soil,  vegetation  and  scenic 
natural  resources  bases  of  the 
monuments. 

It  is  also  the  belief  of  the  Service  that 
allowing  general  snowrmobile  use  will 
not  conflict  with  either  other  uses  or  the 
public  safety  of  other  users  of  the 
monuments.  Snowrmobiles  are  often  an 
integral  part  of  rescue  operations  in 
rural  Alaska.  Furthermore,  the  vast 
acreages  of  land  involved  and  the 
relatively  limited  degree  of  human 
activity  within  the  monuments 
significantly  reduce  the  likelihood  that 
accidents  or  injuries  would  occur  to 
other  users  of  the  monuments,  due  to  a 
liberal  policy  on  snowmobiles.  As  for 
conflicts  wi^  other  existing  uses  of  the 
area,  apart  from  snow  shoeing,  cross¬ 
country  skiing,  dog  sledding  or  travel  by 
aircraft,  very  little  public  activity  occurs 
within  the  monuments  during  the  winter 
months  that  is  not  in  some  way 
dependent  upon  snownnobile  use.  the 


Service  believes  that  the  closure  criteria 
proposed  in  Section  98.31(a)  are  more 
than  adequate  to  accommodate 
snowmobiling  to  other  preferred  uses 
within  the  monument  when  the  need 
arises. 

The  Service  also  does  not  anticipate 
that  its  proposal  on  snowmobile  use  will 
result  in  any  noticeable  harassment  of 
fish  or  wildlife  or  the  signifrcant 
disruption  of  their  habitat.  Not  one  of 
the  substantive  comments  received  on 
the  use  of  snownnobiles  highlighted  this 
as  a  potential  problem.  If  any 
imexpected  problem  of  this  sort  were  to 
arise,  the  moniunent  manager  would 
have  the  authority  imder  Section 
98.31(a)  to  close  inunediately  an  area  to 
further  snowmobile  use.  This  emergency 
closure  authorization  is  mandated  by 
the  requirements  of  a  second  Executive 
Order  on  ofr-road  vehicle  use  which  was 
published  on  May  25th,  1977.  See 
Executive  Order  No.  11989  (42  FR  26959). 
In  addition  to  emergency  closures  of  this 
nature,  the  monument  manager  would 
be  required  under  Section  98.31(a)  to 
take  into  account  the  location  of 
sensitive  habitat  areas  in  establishing 
general  restrictions  or  closures  on 
snowmobile  use.  Furthermore  under 
Section  98.31(f),  the  operation  of  any 
motor  vehicle,  including  snowmobiles, 
in  a  manner  which  results  in  the 
harassment  of  wildlife  is  prohibited. 

Thus  the  Service  believes  that  in  the 
context  of  Alaskan  wildlife  monuments, 
the  enforcement  of  this  regulation  in 
isolated  incidents  of  harassment  is  a 
more  equitable  management  approach 
to  the  use  of  snownnobiles  than  their 
general  prohibition.  In  siunmary,  the 
underlying  premise  to  the  Service’s 
proposal  for  snowmobile  use  is  that 
given  the  winter  environment  and  the 
limited  amoimt  of  human  activity  within 
the  Alaskan  wildlife  monuments,  neither 
the  natural,  aesthetic  nor  scenic  values 
of  the  areas  would  suffer  from  allowing 
snownnobile  use  for  access  and 
transportation  to  continue  except  where 
specifrcally  prohibited. 

(4)  Off-road  vehicles  other  than 
snowmobiles — While  the  substantive 
comments  almost  universally 
recommended  leaving  the  monuments 
open  to  snownnobile  use,  they  either 
opposed,  or  failed  to  mention 
specifrcally,  the  use  of  all-terrain 
vehicles  other  than  snowmobiles. 
Representative  of  this  split  in  opinion 
were  the  comments  from  an  Alaskan 
environmental  organization.  While 
recommending  the  continuation  of 
snownnobile  use,  the  organization  stated 
that  all  other  ofr-road  vehicles  should  be 
banned,  at  least  from  April  through 
October.  In  fact,  a  trappers  association 


S7757 


Federal  Renter  /  Vol.  44.  No.  126  /  Thursday.  June  28.  1979  /  Proposed  Rules 


provided  die  only  substantive  comment 
specifically  supporting  the  continued  use 
of  ofi-road  vehicles  other  than 
snovmobiles,  and  even  that 
endorsement  was  somewhat  qualified 
by  the  observation  diat  ‘XMF-road 
vehicles  such  as  tracked-rigs  might  need 
to  be  regulated  in  certain  areas  at  some 
later  time." 

Perhaps  the  most  detailed  analysis  of 
the  issue  was  provided  by  the 
International  Snowmobile  Industry 
Association.  The  Association  urged  the 
Service  not  to  make  a  collective 
assessment  about  the  environmental 
impacts  of  the  various  types  of  off-road 
vehicles.  Rather,  the  Association 
presented  persuasive  evidence 
suggesting  that  snowmobiles  should  be 
regulated  differently  from  other  off-road 
vehicles.  In  addition  to  the  protection 
afforded  the  subniveal  microclimate  by 
the  snow  or  ice  cover  snowmobiles 
operate  upon,  the  Association  noted  that 
a  snowmobile  and  rider  produce  no 
more  than  one-half  pound  per  square 
inch  in  downward  pressure  vidiile  othm* 
forms  of  off-road  vehicles  exert  three 
times  as  much  pressure  as  a  snowmobile 
(1.5  psi)  and  4-wfaeel  drive  vehicles  and 
riders  exert  close  to  sixty  times  as  much 
pressiure  (30  psi). 

In  light  of  this  information  and  the 
potential  for  habitat  degradation  which 
could  result  fiY)m  uncontrolled  use,  the 
Service  is  proposing  in  Section 
98.31  (bKl)  to  prohibit  the  use  of  off-road 
vehicles  other  than  snowmobiles  except 
for  areas  where  such  use  would  be 
specifically  allowed.  This  "closed  unless 
opened”  philosophy  is  the  reverse  of  the 
Service’s  "open  unless  closed”  approach 
for  snowmobiles.  In  determining  which 
areas  to  open  within  a  wildlife 
monument  to  off-road  vehicles  other 
than  snowmobiles,  the  Monument 
manager  would  be  required  to  address, 
among  other  things,  the  various  criteria 
set  forth  in  Executive  Order  No.  11644. 
Thus,  %vhile  it  is  probable  that  some 
areas  within  each  monument  would  be 
eventually  opened  for  such  vehicular 
use,  no  area  or  trail  would  be  proposed 
unless  the  monument  manager 
concluded  that  the  criteria  in  Section 
08.31(b)(1)  could  be  satisfied. 

(5)  Access  generally— inholders  and 
subsistence  uses.  In  addition  to 
addressing  particular  methods  of 
transportation,  such  as  airplanes  or 
snowmobiles,  numerous  public 
comments  focused  on  specific  reasons 
why  such  vehicular  use  across 
monument  lands  was  essential.  The  two 
most  commonly  cited  reasons  noted  the 
need  for  access  to  private  or  State 
owned  property  and  the  need  fw  access 
for  subsistence  activities.  An  analysis  of 


access  needs  for  subsistence  activifies 
will  be  examined  in  a  later  discussion 
on  subsistence.  As  for  the  problem  of 
access  to  privately  or  State  owned 
property  interests,  the  Service  believes 
that  its  "open  unless  closed”  approadi 
for  airplanes,  motorboats  and 
snowmobiles  adequately  addresses 
most  of  the  needs  of  affected  property 
owners.  Thus,  as  an  example  of 
providing  reasonable  access  to  an 
inholder,  a  person  could  get  to  a  Native 
allotment  or  homestead  site  by  using 
either  of  those  three  types  of  vehicles. 
Furthermore,  if  the  need  ever  arose  to 
close  part  of  a  wildlife  monument  to 
such  vehicluar  use.  accommodations 
would  be  made  in  the  special  closure 
regulations  to  minimize  the  impacts 
upon  affected  property  owners. 

The  Service  recognizes  diat  its 
"closed  unless  opened”  approadi  for 
off-road  vehicles  other  fiian 
snowmobiles  could  work  a  hardship  on 
property  owners  requiring  off-road 
surface  transportation  during  the  late 
spring  or  summer  months.  Instead  of 
formally  opening  entire  areas  to  such 
vehicular  use  in  order  to  accommodate  a 
few  property  interest  owners.  Section 
98.31(b)(2)  is  proposing  to  authorize  die 
issuance  of  a  limited  special  use  permit 
which  wpuld  allow  for  the  operation  of 
off-road  vehicles  othn  dian 
snowmobiles  along  specially  designated 
routes.  The  routes  and  methods  of 
access  would  be  limited  to  fiiose 
traditionally  used  by  the  property 
interest  owner  unless  the  monument 
manager  determined  that  a  reasonable 
alternative  existed  which  would  be  less 
damaging  to  the  environmental  values  of 
the  monument  If  the  property  interest 
owner  subsequently  desired  to  expand 
beyond  off-road  vehicle  travel  and 
construct  a  permanent  structine  such  as 
a  road,  and  bridges,  he  or  she  could  only 
do  so  after  being  granted  a  formal  right- 
of-way  or  easement  under  Part  100  ^ 
this  regulatory  proposal. 

In  summary,  the  Service  has 
developed  a  series  of  access  proposals 
which  would  allow  property  owners 
access  to  their  lands  by  airplane, 
snowmobile  or  motorboat  ^thout  a 
permit  and  by  off-road  vehicles  other 
than  snowmobiles  pursuant  to  the 
provisions  of  a  limited  special  use 
permit.  As  for  property  interest  owners 
desiring  a  form  of  access  which 
necessitates  the  construction  of 
permanent  encumbrances  upon 
monument  lands  such  as  roads  or 
bridges,  such  owners  would  have  to 
apply  for  a  formal  easement  or  right  of 
way  pursuant  to  the  provisions  of 
Subport  B  of  Part  100.  The  only 
exception  to  fiiis  approach  concerns 


access  for  mining  operations.  As 
discussed  in  greater  detail  in  a 
subsequent  part  of  this  preamble, 
pending  publication  of  permanent 
comprehensive  regulations  on  mining, 
access  for  purposes  of  conducting 
mining  operations  shall  be  governed 
exclusively  by  the  provisions  of  the 
emergency  mining  access  regulations 
published  on  March  14, 1979  (44  FR 
15500). 

The  utilization  of  natural  resources — 
As  a  general  rule,  foe  public  comments 
received  on  foe  utilization  of  natural 
resources  reflected  foe  writers’  attitudes 
on  foie  compatibility  test.  Thus,  those 
respondents  who  argued  for  a  narrowly 
interpreted  and  stringently  applied 
compatibility  test  usually  recommended 
against  foe  utilization  of  foe  natural 
resources  of  foe  wildlife  monuments. 
Similariy,  those  public  comments 
suppOTting  the  compatibility  test  as 
traditionally  applied  to  activities  wifo 
foe  Wildlife  Refuge  System  did  not 
oppose  foe  utilization  of  a  monument’s 
natural  resources  as  long  as  such  uses 
were  compatible  with  foe  purposes  for 
which  the  monument  was  established. 

For  foe  reasons  set  forth  in  foe  earlier 
discussion  pf  foe  compatibility  test  foe 
Service  is  proposing  to  authorize  in 
Section  100.1  foe  public  or  private 
economic  use  of  foe  plant  or  inanimate 
natural  resources  of  foe  wildlife 
monuments  subject  to  two  limitations. 
First  such  use  must  be  compatible  vrith 
foe  purposes  for  which  a  monument  was 
established,  and  second,,  it  must 
contribute  to,  or  be  related  to.  foe 
administration  of  foe  monument  The 
Service  believes  that  foe  caution 
inherent  in  this  second  proviso  is 
warranted  pending  completion  of  foe 
comprehensive  management  plans  for 
each  monument.  Upon  completion  of 
those  plans,  foe  Service  may  find  that 
foe  second  requirement  could  be  relaxed 
somewhat  without  adversely  impacting 
foe  natural  resources  of  foe  monuments. 
Until  that  time,  however,  foe  language  in 
Section  100.1  will  ensiire  against  foe 
haphazard  utilization  of  each 
monument’s  plant  and  inanimate 
resources. 

Recreational  activities — ^All  of  foe 
substantive  comments  which  addressed 
this  issue  supported  foe  continuation  of 
on-going  recreational  activities  within 
foe  wildlife  monuments  as  long  as  they 
remained  compatible  wifo  foe  purposes 
for  which  foe  monuments  were 
established.  Camping  was  frequently 
mentioned  as  a  recreational  activity  that 
was  compatible  wifo  monument  values, 
alfoon^  groups  as  diverse  as  foe 
Committee  for  Humane  Legislation,  Inc. 
and  foe  Interior  Alaska  Trappers 
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Association  recommended  against  the 
development  of  permanent  campsites. 
Another  limitation  suggested  by  a  major 
environmental  organization  concerned 
the  imposition  of  restrictions  on  camping 
around  peregrine  falcon  eyries. 

The  Fish  and  Wildlife  Service  agrees 
with  the  reconunendations  supporting 
the  continuation  of  recreational 
activities  within  the  monuments.  After 
reviewing  the  various  types  of  such 
activities  which  are  on-going  within  the 
wildlife  monuments,  the  Service  has 
concluded  that  all  presently  appear  to 
be  practicable  and  compatible  with  the 
purposes  for  which  the  monuments  were 
established.  Thus  Section  97.31  proposes 
to  allow  these  activities  within  Ae 
wildlife  monuments  as  appropriate 
secondary  or  incidental  uses. 

Regarding  the  development  of 
permanent  campgrounds,  while  not 
totally  ruling  out  the  possibliltiy  of 
limited  facilities  of  this  sort  at  some  time 
in  the  future,  no  such  campgrounds 
would  be  established  prior  to  the 
completion  of  the  comprehesive  plan  for 
each  monument  cmd  a  thorough  review 
had  been  conducted  on  the  anticipated 
impacts  upon  the  monument  from  this 
concentrated  form  of  camping.  It  is. 
therefore,  accurate  to  state  that 
permanent  camp  grounds  will  not  be 
built  within  the  wildlife  monuments 
within  the  foreseeable  future. 

Finally,  the  Fish  and  Wildlife  Service 
recognizes  the  need  to  exercise  its 
regulatory  authority  over  camping  so  as 
to  ensure  that  the  continued  existence  of 
the  endangered  peregrine  falcon  is  not 
jeopardized  nor  its  eyries  adversely 
modified  or  destroyed.  Section  96.21  has 
thus  been  modified  to  expressly  include 
endangered  and  threatened  species 
conservation  within  the  criteria  to  be 
considered  in  curtailing  public  activities 
such  as  camping  within  the  wildlife 
monuments.  The  Service,  therefore, 
intends  to  include  in  the  first  set  of 
special  regulations  developed  for  the 
Yukon  Flats  National  Wildlife 
Monument  any  restrictions  on  public  use 
deemed  appropriate  to  conserve  the 
peregine  falcon  and  its  habitat. 

Abandoned  and  unattended 
property — The  Fish  and  Wildlife  Service 
received  few  substantive  comments  on 
the  issue  of  abandoned  property  within 
the  wildlife  monuments.  Only  a 
comment  from  an  animal  preservationist 
organization  recommended  immediate 
removal  of  abandoned  property  within 
the  monuments.  Most  comments  from 
private  individuals  and  native  and 
environmental  organizations,  however, 
stressed  the  importance  of  food  and 
equipment  caches  to  the  rural  way  of 
life  and  travel  in  Alaska. 


Perhaps  the  difference  between  these 
opposing  points  of  view  is  one  of 
semantics.  It  is  safe  to  asstune  that  most 
people  would  favor  a  regulatory  policy 
which  prohibits  the  permanent 
abandonment  of  personal  property 
within  the  wildlife  monuments;  few 
would  want  these  pristine  cu'eas 
gradually  turned  into  a  refuse  piles  of 
discarded  junk.  On  the  other  hand,  most 
people  would  also  recognize  the 
legitimate  role  that  temporarily 
unattended  food  and  equipment  caches 
play  in  the  rural  way  of  life  in  Alaska.  In 
fact,  the  great  distances  between 
inhabited  areas  and  supply  centers 
almost  mandates  that  caches  of  this 
nature  be  used.  Thus  the  difference 
between  abandoned  property  and 
temporarily  unattended  property  is  one 
of  intent — ^the  property  owner  in  the  first 
situation  having  evidenced  by  actions  or 
otherwise  an  intent  to  forego  any  future 
use  of  the  abandoned  piece  of  personal 
property  involved. 

While  recognizing  that  enforcement 
programs  are  inherently  difficult 
whenever  intent  is  at  issue,  the  Fish  and 
Wildlife  Service  nevertheless  believes 
that  the  wildlife  monument  regulations 
must  make  a  distinction  between 
temporarily  unattended  and 
permanently  abandoned  personal 
property.  Section  98.92,  therefore, 
proposes  to  allow  personal  property  to 
be  left  unattended  for  up  to  nine  months 
before  it  would  be  deemed  to  be 
abandoned  and  subject  to  confiscation. 
In  effect,  this  accords  personal  property 
within  a  wildlife  monument  a  nine 
month  presumption  that  it  is  only 
temporarily  unattended.  A  nine  month 
period  was  chosen  because  it  was  of 
sufficient  length  to  encompass  most 
activities  that  occur  wdthin  seasonal 
cycles  in  Alaska.  If^  monument 
manager  concluded  that  a  particular 
piece  of  personal  property  appeared  to 
be  abandoned,  the  nine  month  time 
period  could  be  started  through  the 
attachment  of  some  sort  of  notice  to  the 
property  stating  that  the  monument 
manager  should  be  contacted  by  the 
owner  within  nine  months  of  the  date  of 
the  notice  or  the  particular  piece  of 
property  would  be  impounded.  Section 
98.92  would  also  empower  the 
monument  manager  to  establish 
additional  restrictions  through  special 
regulations  if  the  manager  concluded  in 
certain  situations  that  either  the  nine 
month  period  of  grace  was  too  long  or 
that  unattended  personal  property  in 
particular  areas  had  become  a 
management  problem  which  needed 
additional  controls. 

Occupancy  of  cabins — Although  the 
public  response  on  illegal  cabins  was 


probably  as  diversified  as  it  was  on  any 
issue,  no  substantive  comments  called 
for  the  immediate  removal  of  these 
cabins.  Most  comments  stressed  that  the 
crucial  factors  should  be  whether  a 
cabin  was  compatible  with  the  purposes 
for  which  a  monument  was^stablished. 

If  the  cabin  was  compatible,  then 
varioiu  flexible  arrangements  were 
recommended  which  would  allow  for  a 
continuation  of  the  use  of  the  cabin  but 
which  stopped  short  of  conveying  fee 
title  or  permanent  rights  to  the  occupant 
Most  public  comments  did  not  appear  to 
recommend  that  this  approach  be 
applied  to  illegal  recreational  or  private 
vacation  homes  or  resorts,  but  rather 
limited  it  to  either  full  time  occupants  or 
persons  like  local  trappers  who 
periodically  used  the  cabins  as  part  of 
their  subsistence  way  of  life. 
Representative  of  this  recommended 
overall  approach  are  the  following 
comments  from  a  major  environmental 
organization: 

In  a  number  of  the  new  monuments, 
continuation  of  traditional  Alaska  ways  of 
life  is  indeed  an  important  piupose  of  federal 
administration.  In  a  number  of  oases, 
Gontinoed  occupancy  on  lands  which  do 
belong  to  the  government  will  be  of  benefit 
not  oidy  to  lo^  residents,  but  also  to  the 
many  visitors  who  come  to  see  and  to 
experience  Alaskan  ways  of  life  which  have 

assiuned  a  meaning  for  the  entire  nation 

•  •  • 

At  the  same  time,  it  is  important  that  the 
proposed  rules  give  clear  authority  to 
monument  management  to  remove  lodges, 
summer  residences  and  other  forms  of 
occupancy  which  is  both  illegal  and  in 
conflict  with  the  purposes  of  the  monument 
In  general,  an  appropriate  criterion  would  be 
as  follow:  land  which  is  being  occupied  on  a 
year-round  basis  by  a  local  resident  in  a 
manner  which  is  unobtrusive  and/or 
compatible  with  public  use  of  the  monument 
and  preservation  of  nahnal  values  should  be 
permitted.  Illegal  vacation  homes,  luxury 
resorts  and  the  like  should  be  removed 
promptly.  Facilities  required  for  continued 
commercial  activities  which  are  compatible 
with  monument  purposes  such  as  simple 
shelters  should  be  afforded  a  permit 
providing  for  temporary  occupancy,  subject 
to  review  for  compatibility  with  the  master 
plan  developed  for  each  monument. 

Although  the  actual  number  of  local 
rural  residents  using  the  nahiral 
resources  of  the  wildlife  monuments  is 
relatively  small,  cabin  use  is  viewed  as 
being  critical  to  the  opportunity  for 
continuation  of  their  lifestyle.  The 
Service  is,  therefore,  proposing  in 
Section  97.35  a  regulatory  approach  to 
illegal  cabins  which  parallels  in  large 
part  the  recommendations  from  the 
environmental  organization  quoted 
above.  Provided  that  the  cabins  satisfied 
the  compatibility  test,  the  occupancy  of 
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existing  cabins  would  be  allowed  to 
continue  pursuant  to  nontransferable, 
five  year  renewable  special  use  permits. 
A  somewhat  more  restrictive  approach 
would  be  applied  to  the  construction  of 
new  cabins:  a  new  cabin  could  be 
authorized  pursuant  to  the  same  type  of 
non-transferable.  5  year  renewable 
permit  provided  that  in  addition  to 
satisfying  the  capatibility  test  the  use  of 
proposed  cabin  would  be  either  directly 
related  to  the  administration  of  the 
monument  or  necessary  to  provide  for 
the  continuation  of  an  on-:going  activity 
which  was  otherwise  allowed  within  the 
monument  and  for  which  no  other 
reasonable  cabin  site  on  nonfederal 
lands  was  available.  Thus,  for  example, 
it  would  be  possible  to  authorize  the 
construction  of  a  new  cabin  as  a 
replacement  for  one  previously  used  for 
subsistence  activities  but  which  had 
collapsed  or  been  destroyed.  No  permits 
would  be  issued  to  authorize  either  the 
construction  of  new  cabins  for  private 
recretional  purposes  or  the  occupancy  of 
existing  cabins  built  for  such  purposes. 
Furthermore,  all  permit  applicants 
would  be  required  to  disclaim  any 
interest  in  the  real  property  upon  which 
the  cabin  stands  or  would  be 
constructed  and  all  such  cabins  would 
remain  the  property  of  the  Federal 
Government  Ibe  Fish  and  Wildlife 
Service  is  thus  proposing  what  it 
perceives  to  be  a  conservative  pcdicy  on 
illegal  cabins  that  is  nevertheless 
flexible  enough  to  avoid  imposing 
hardships  upon  the  local  ru^  residents 
of  the  monument  areas  who  require  the 
occupancy  and  use  of  cabins  for  shelter, 
safety  and  the  opportunity  for 
maintenance  of  their  existing  way  of 
life. 

Easements  and  Rights  of  Way — Given 
the  traditicmal  complexity  of 
comprehensive  easement  and  rights-of- 
way  regulations,  it  was  not  surprising 
that  few  substantive  comments  were 
received  on  this  subject  It  is  also 
possible  that  some  persons  who 
submitted  comments  intended  their 
analysis  of  the  compatibility  test  to 
apply  with  equal  force  to  the  granting  of 
easements  and  rights-of-way.  Of  the 
comments  that  were  received,  most 
recommended  that  comprehensive 
regulations  be  established  to  govern  the 
granting  of  these  important  property 
interests.  In  particular,  the  State  of 
Alaska  and  a  law  firm  representing  a 
major  mining  interest  indicated  their 
support  for  adopting  the  regulatory 
approach  for  easement  and  rights-of- 
way  currendy  in  force  for  the  National 
Wildlife  Refi]^  System.  See  SO  CFR  Part 
29.  Taking  a  more  conservative  position, 
a  major  environmental  organization 


recommended  that  except  to  private  or 
State  inholdings,  no  rights-of-way 
should  be  granted  pending  completion  of 
Congressional  action  on  &e  Alaska 
lands  legislation. 

The  Fish  and  Wildlife  Service  is 
proposing  in  Subpart  B  of  Part  100  a 
regulatory  approach  which  it  believes  . 
responds  to  both  points  of  view.  Except 
for  minor  modifications  deemed 
necessary  to  reflect  its  application  to 
wildlife  monuments  inst^d  of  refuges. 
Subpart  B  of  Part  100  merely  restates  the 
the  existing  general  wildlife  refuge 
regulations  for  easements  and  rights-of- 
way.  Because  of  the  complex  technical 
issues  which  must  be  ad^essed  in 
granting  property  interests  of  this 
nature.  Part  100  is  the  lengdiiest  segment 
of  die  proposed  regulations.  It  must  also 
be  remembered,  however,  that  during 
the  earlier  discussion  of  the 
compatibility  test,  the  Service  noted  that 
it  would  disfavor  authorizing  projects 
which  would  result  in  the  construction 
of  permanent  structures  or  habitat 
modifications,  including  the  granting  of 
easements  or  rights-or-way,  prior  to  die 
completion  of  t^  comprehensive  plans 
for  each  wddlife  monument  Since  the 
development  of  these  plans  will  be  a 
time  consuming  process,  it  is  likely  that 
Congress  will  have  completed  its  work 
on  the  Alaska  lands  legislation  before 
die  comprehensive  planning  effort  is 
finished.  Thus  while  proposing  to 
incorporate  for  the  wildlife  monuments 
the  eidsting  refuge  regulations  on 
easements  and  rights-of-way,  the  Pish 
and  Wildlife  Service  considers  it  very 
unlikely  that  such  property  interests 
would  be  granted  in  the  immediate 
future. 

Firearms — ^Although  the  use  and 
possession  of  firearms  was  not  an  issue 
presented  in  die  Notice  of  Intent 
numerous  comments  were  received  on 
,  the  subject  Many  of  the  comments  from 
private  individuals  stressed  the  need  for 
allowing  firearms  within  the  wildlife 
monuments  for  reasons  of  personal 
safety.  They  also  pointed  out  that 
subsistence  and  sport  hunting  activities 
may  require  the  possession  and  use  of 
these  weapons.  The  Fish  and  Wildlife 
Service  recognizes  that  firearms  are 
carried  by  most  residents  of  rural 
Alaska,  especially  for  protection  against 
bears.  The  Service  is  therefore 
proposing  in  Section  98.42  to  allow  the 
possession,  use  and  ti^nsportation  of 
firearms  within  wildlife  monuments  for 
personal  protection  and  for  hunting  in 
accordance  with  State  and  Federal  law. 
The  monument  manager  would  retain 
the  authority,  however,  to  designate 
zones  around  such  areas  as  visitor 


centers  where  die  use  of  firearms  would 
be  prohibited. 

Mining — ^The  Fish  and  Wildlife 
Service  orginally  had  intended  to 
include  draft  mining  regulations 
governing  access  and  development 
within  this  proposed  rulemaking. 
Therefore,  public  comment  had  been 
solicited  on  the  subject  of  mining  in  the 
Notice  of  Intent  Due  to  the  complex  and 
technical  nature  of  the  various  proposed 
alternative  sets  of  mining  regulations 
currently  before  the  Service,  however,  it 
has  not  been  possible  to  complete  the 
review  of  this  issue  for  inclusion  within 
this  proposed  rulemaking.  The  Service 
intends  to  issue  a  separate  proposed 
rulemaking  within  the  next  few  weeks 
dealing  solely  with  the  issue  of  mining 
within  the  wddlife  monuments.  The 
public  comments  on  mining  which  were 
received  in  response  to  die  Notice  of 
Intent  will  be  discussed  in  that 
subsequent  rulemaking.  The  mining 
regulations  will  eventually  be  located  in 
a  new  Part  107  of  volume  50  of  the  Code 
of  Federal  Regulations.  For  purposed  of 
this  proposed  rulemaking,  the  Service  is 
merely  nothing  that  Part  107  on  mining  is 
“reserved". 

Since  the  mining  regulations  will  be 
developed  on  a  later  timetable  than  the 
rest  of  the  management  regulations  in 
the  present  rulemaking,  it  is  unlikely 
that  both  sets  of  regulations  will  be 
finalized  at  the  same  time.  Because  the 
existing  emergency  mining  access 
regulations  published  on  March  14, 1979 
(44  FR 15500)  will  continue  to  be  in 
effect  until  they  are  replaced  with  tihie 
comprehensive  mining  regulations  in 
Part  107,  §  §  96.14, 98.31(b)(2)  and  98.63 
in  this  proposed  rulemaking  have  been 
modifed  accordingly  to  cross-reference 
both  sets  of  mining  regulations, 
depending  on  whi^ever  one  is  in  effect 

The  nonsubsistence  taking  offish  and 
wildlife — ^The  taking  of  fish  and  wddlife 
within  national  wddlife  monuments  for 
subsistence  and  nonsubsistence 
purposes  generated  many  diversified 
comments.  The  Hsh  and  Wddlife 
Service  includes  within  the  concept  of 
“nonsubsistence"  taking  of  fish  and 
wildlife  sport  hunting  and  fishing  and 
commercial  fishing  and  trapping.  The 
subsistence  taking  of  fish  and  wddlife 
wdl  be  discussed  in  the  next  section. 

The  clear  majority  of  comments 
received  fi^m  private  individuals 
supported  the  continuation  of 
nonsubsistence  taking  of  fish  and 
wddlife  in  accordance  with  applicable 
State  and  Federal  law.  Ihose 
individuals  expressing  opposition  to 
such  nonsubsistence  takings  generally 
came  from  either  subsistence  users  in 
rural  Alaska  who  didn’t  want  additional 
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competition  in  harvesting  the  Hsh  and 
wildlife  resources  of  the  monxunents  or 
from  persons  in  the  Lower  48  States  who 
indicated  total  opposition  to  all  forms  of 
taking  fish  and  wildlife.  A  national 
animal  preservation  organization  and  an 
Alaska  Native  association  from 
Kotzebue  also  argued  against 
nonsubsistence  takings  for  the  differing 
reasons  states  above.  On  the  other 
hand,  comments  from  other  rural  Alaska 
and  environmental  organizations 
supported  nonsubsistence  taking  as  long 
as  sound  management  principles  were 
employed  to  protect  the  resources  and 
subsistence  was  considered  the  first 
priority  consumptive  use.  This  position 
was  also  implicity  endorsed  by  the  State 
of  Alaska  which  noted  that  such  a 
priorty  was  provided  for  under  current 
State  law. 

After  reviewing  these  various 
comments,  the  Fish  and  Widlife  Service 
has  concluded  that  the  nonsubsistence 
taking  of  fish  and  wildlife  should  be 
allowed  to  continue  within  the  national 
wildlife  monuments  as  long  as  it 
remains  compatible  with  the  purposes 
for  which  the  monuments  were 
established  and  that  such  taking  is  fix)m 
fish  and  wildlife  populations  whch  are 
surplus  to  a  balanced  conservation 
program.  The  Service  believes  that  those 
who  are  opposed  to  any  taking  of  fish  or 
wildlife  within  the  monuments  interpret 
too  narrowly  the  intent  behind  the 
Presidential  Proclamations.  Among 
other  things,  the  Proclamations 
recognized  the  unique  scientific  values 
and  opportunities  which  existed  due  to 
the  presence  of  healthy  populations  of 
fish  and  wildlife  and  their  ecological 
relationship  to  vast  expanses  of  habitat 
left  relatively  untouched  by  man.  The 
maintenance  of  those  healthy 
populations  of  fish  and  wildlife, 
however,  is  not  dependent  upon  a 
complete  prohibition  against  hunting  or 
fishing. 

The  Presidential  Proclamations 
themselves  recognized  this  fact  when 
they  expressly  authorized  the  Secretary 
of  the  Interior  to  issue  such  regulations 
as  were  appropriate  to  regulate  the 
opportunity  for  sport  hunting  within  the 
two  national  wil^ife  monuments.  If  the 
President  has  considered  regulated 
taking  activities  like  sport  hunting  to  be 
the  antithesis  of  monument  wildlife 
resource  preservation,  he  would  have 
never  have  included  these  regulatory 
authorizations  within  the  wildlife 
monument  Proclamation. 

Based  upon  a  review  of  available 
biological  information,  the  Fish  and 
Wildlife  Service  has  determined  that  the 
surplus  numbers  of  fish  and  wildlife 
utilizing  the  wildlife  monuments  are 


such  that  the  taking  of  such  fish  and 
wildlife  in  accordance  with  the  present 
State  hxmting  and  fishing  regulations 
would  be  compatible  with  the  purposes 
for  which  the  monuments  were 
established. 

The  Fish  and  Wildlife  Service  is  thus 
proposing  to  allow  in  Parts  102, 103, 104 
and  105  of  this  rulemaking  the 
opportunity  for  the  continuation  of  sport 
hunting  and  fishing  and  commercial 
trapping  and  fishing  within  the  two 
wilcUife  monuments  as  long  as  such 
activities  remain  practical  and 
compatible  with  &e  purposes  for  which 
the  monuments  were  established  and 
adequate  numbers  of  surplus  animals 
are  available. 

The  Service  intends  to  monitor  the 
State’s  regulatory  program,  however, 
and  reserves  the  right  to  modify  fish  and 
wildlife  harvests,  including  the  complete 
closure  of  all  or  part  of  a  wildlife 
monument  to  further  takings,  when 
necessary  for  such  reasons  as  public 
safety,  administration,  fish  or  wildlife 
management  or  resource  protection. 

The  nonsubsistence  taking  of  fish  and 
wildlife  may  be  limited  at  some  point  if 
it  is  determined  that  the  subsistence 
needs  for  such  resources  by  local  rural 
residents  requires  priority  use  of  these 
resources.  Ttiis  subsistence  preference 
or  priority  is  not  only  consistent  with 
existing  State  law  but  also  with  the 
Alaska  lands  legislation  currently  before 
Congress. 

Subsistence — It  was  obvious  from  the 
responses  received  that  this  was 
perhaps  the  most  controversial  issue 
submitted  for  public  comment  It  was 
previously  noted  that  the  Service 
received  over  1800  standardized  form 
letters  after  their  publication  in  an 
Alaska  newspaper.  These  letters  stated 
opposition  to  any  subsistence  program 
for  national  wil^ife  moniunents  which 
did  not  apply  equally  to  aU  Alaska 
residents.  It  was  also  apparent  fit)m  the 
public’s  response  that  the  cleeir  majority 
of  individual  comments  received  from 
urban  areas  favored  a  subsistence 
regulatory  program  under  State  control, 
while  most  individual  comments  from 
rural  areas  in  Alaska  favored  Federal 
control.  Comments  from  the  State  of 
Alaska  and  cm  Alaska  trappers 
association  stressed  the  need  to  avoid 
developing  a  separate  Federal 
regulatory  program  on  subsistence; 
leaving  that  responsibility  the  sole 
prerogative  of  the  State.  With  the 
exception  of  one  animal  preservationist 
organization  which  expressed 
-opposition  to  cmy  subsistence  program, 
whether  Federal  or  State,  all  of  the 
comments  received  from  major 
environmental  organizations  supported 


the  establishment  of  some  sort  of 
Federal  subsistence  regulatory  program 
for  the  national  wildlife  monuments. 

Most  of  these  organizations  urged  the 
adoption  of  a  Federal  subsistence 
program  that  was  modeled  after  the 
various  versions  of  HR-39  considered  by 
Congress  during  the  present  legislative 
session.  That  is,  they  recommend  a 
regulatory  program  that  would  authorize 
the  State  to  rebate  subsistence 
activities  within  the  monuments  in 
accordcmce  with  certain  Federal 
guidelines  and  subject  to  Federal 
monitoring.  If  problems  arose  in  either 
the  development  or  maintenance  of  an 
adequate  State  program,  the  Fish  and 
Wildlife  Service  would  then  be 
responsible  for  devising  a  regulatory 
program  of  its  own  which  would  accord 
the  local  rural  residents  of  the  wildlife 
monument  areas  priority  consiunptive 
use  of  the  wild  renewable  resources  of 
the  monuments.  These  environmental 
groups  were  thus  recommending  a  sort 
of  hybrid  State/Federal  subsistence 
program  premised  on  State 
administration  and  Federal  oversight. 

This  approach  was  also  supported  by 
the  Alaska  Federation  of  Natives  (AFN). 
Briefly,  the  AFN  recommended  that  the 
Department  keep  its  regulatory 
proposals  consistent  with  its  "d-2” 
legislative  position  on  subsistence.  The 
AFN  also  stated  that  the  regulatory 
proposals  should  be  made  applicable  to 
all  public  lands  in  Alaska  and  should 
recognize  subsistence  as  the  highest 
priority  consumptive  use.  The  AFN 
reconunended  effective  Federal 
oversight  of  the  State’s  administration  of 
the  subsistence  program  and  urged  that 
the  local  rural  residents  of  the 
monument  areas  be  allowed  to 
participate  in  the  administration  of  the 
monuments  to  the  maximum  extent 
possible.  The  AFN  also  submitted  draft 
regulatory  language  with  their 
comments  which  was  based  upon  a 
selectively  edited  version  of  Iffi-39. 

The  Fish  and  Wildlife  Service  is 
proposing  in  Part  106,  a  regulatory 
approach  which  is  consistent  wiUi  the 
recommendations  of  the  major 
environmental  organizations  and  most 
of  the  suggestions  of  the  AFN.  Part  106  is 
based  upon  the  provisions  of  various 
subsistence  titles  in  the  Alaska  lands 
legislation.  Legislative  solutions  dealing 
with  subsistence  have  remained  more 
fluid  than  the  solutions  for  any  other 
issue.  Repeating  the  pattern  of  the  last 
Congress,  continual  modifications  and 
improvements  were  made  in  the 
subsistence  titles  of  competing  '*d-2” 
bills,  with  no  one  bill  containing 
subsistence  language  that  satisfied 
every  concern  of  the  Administration. 
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Thus  while  the  subsistence  title  of  the 
Breaux-Dingell  Bill  reported  out  of  the 
Merchant  Marine  and  Fisheries 
Committee  contained  many  provisions 
th^t  were  deemed  desirable,  the  over-all 
thrust  of  the  remainder  of  the  bill  was 
unacceptable  to  the  Department  and 
was  not  supported  by  the 
Administration.  Conversely,  while  the 
version  of  HR-39  adopted  by  the  House 
was  preferred  by  the  Administration,  its 
subsistence  title  nevertheless  contained 
various  provisions  which  needed 
improvement  or  modification. 

Therefore,  while  using  the  extensive 
legislative  dialogue  on  subsistence  as 
the  foimdation  for  its  proposals,  the  Fish 
and  Wildlife  Service  has  not  felt 
compelled  to  adopt  exclusively  the 
subsistence  provisions  of  one  bill  in 
Congress  over  all  others.  The  Service 
has  selectively  adopted  those  features  of 
the  various  '‘d-2”  bills  which  it  believes 
best  reflect  the  Administration’s  policies 
and  accommodate  its  management 
needs  for  the  wildlife  momunents  while 
still  abiding  with  the  spirit  of  the 
legislative  negotiations  conducted  with 
the  Alaska  natives  and  the  State. 

The  Fish  and  Wildlife  Service  also 
notes  in  response  to  certain  public 
comments  that  the  scope  of  Part  106 
applies  only  to  the  two  national  wildlife 
monuments  under  its  administration. 
While  acknowledging  the  value  of  a 
unified  Federal  subsistence  program  for 
all  public  lands  in  Alaskar'the  Fish  and 
Wildlife  Service  is  limited  in  its 
regulatory  authority,  for  purposes  of  this 
rulemaking,  to  the  two  national  wildlife 
monuments  for  which  it  was  delegated 
administrative  authority. 

The  Fish  and  Wildlife  Service  was 
aware,  however,  that  the  National  Park 
Service  was  developing  similar 
management  regulations  for  thirteen 
additional  moniunent  areas  in  Alaska.  In 
order  to  maximize  coordination  and 
standardize  the  interpretation  of  key 
subsistence  concepts  and  approaches, 
the  two  agencies  have  worked  closeljr 
together  in  developing  their  respective 
subsistence  proposals  for  the  fifteen 
new  Alaska  national  monuments  areas 
administered  by  the  Department  of  the 
Interior.  Thus,  the  subsistence 
regulations  presently  proposed  by  the 
Fish  and  Wildlife  Service  and  the 
National  Park  Service  will  apply  to  the 
new  Interior  Department  monument 
areas  in  Alaska,  And  do  not  extend  to 
all  of  the  remaining  public  lands  in 
State.  Such  an  extension  is  beyond  the 
jurisdiction  and  authority  of  the  Fish 
and  Wildlife  Service  and  the  Park 
Service  and  is  outside  the  scope  of  this 
monument  management  rulemaking. 


Undoubtably  the  most  noticeable 
difference  between  a  Fish  and  Wildlife 
Service  administered  monument  and  a ' 
National  Park  Service  administered 
monument  is  that  sport  hunting  may  be 
allowed  in  the  former  but  not  in  the 
latter.  This  difiference  stems  from  the 
terms  of  the  specific  monument 
proclamations  themselves  and  the 
provisions  of  the  Paric  Service  Organic 
Act  16  U.S.C.  1  et  seq. 

The  fact  that  sport  hunting  may  be 
allowed  within  a  national  wildlife 
moniunent  administered  by  the  Fish  and 
Wildlife  Service  is  reflected  in  the  only 
differences  in  the  subsistence  proposes 
of  the  two  agencies.  The  Park  Service 
must  identify  and  separate  out  the  sport 
humter  fi'om  the  local  ^al  resident 
subsistence  user  as  sport  hunters  are  no 
longer  permitted  to  take  wildlife  within 
a  Park  Service  monument.  The  most 
imme^ate  task  facing  the  Park  Service, 
therefore,  is  the  identification  of 
subsistence  users  through  the 
establishment  of  local  rural  resident 
subsistence  zones  for  each  monument 
Persons  living  within  such  a  zone  or 
possessing  a  special  subsistence  permit 
would  then  be  allowed  to  take  wildlife 
within  a  particular  Paiic  Service 
monument  for  subsistence  purposes.  The 
introductory  parts  of  the  Park  Service 
subsistence  proposals  establish  the 
administrative  mechanism  necessary  for 
this  identification  process. 

The  Fish  and  Wildlife  Service,  on  the 
other  hand,  is  not  faced  with  the 
problem  of  separating  out  sport  hunters 
from  subsistence  users  within  the 
national  wildlife  monuments  at  this 
time.  Sport  and  subsistence  hunting  may 
coexist  simultaneously  within  the 
wildlife  monuments  as  long  as  the 
opportunity  for  meeting  the  subsistence 
needs  of  the  local  rural  residents  of  the 
area  is  adequate.  When  those  needs  are 
not  met,  the  subsistence  priority  will 
require  the  imposition  of  restrictions  on 
the  level  of  sport  harvest. 

The  Service  is  aware  that  the  State  of 
Alaska  has  made  significant  progress  in 
developing  a  comprehensive  subsistence 
program  based  on  the  authority  of  SLA 
151.  As  with  Part  106,  that  State  statute 
requires  that  subsistence  uses  be 
recognized  as  the  priority  consumptive 
use  of  the  fish  and  wildlife  resources  of 
the  State.  After  an  exhaustive  series  of 
public  hearings  in  Febraury  and  March 
of  this  year,  the  State  Boards  of 
Fisheries  and  Game  adopted 
subsistence  policy  statements  for  the 
State  of  Alaska  and  applied  those 
statements  in  the  development  of  the 
State’s  hunting  and  fishi^  proposals. 
These  proposals  attempted  to  address 
the  subsistence  needs  of  rural  Alaskans 


while  allowing  for  a  continuation  of 
sport  hunting  and  fishing. 

Based  on  discussions  in  April  with 
representatives  of  the  State  and  the 
A^,  it  is  the  conclusion  of  the  Fish  and 
Wildlife  Service  that  the  State’s  present 
hunting  and  fishing  proposals  w^ 
adequately  satisfy  the  opportunity  for 
meeting  the  subsistence  needs  of  the 
local  rural  residents  of  the  national 
wildlife  monument  areas.  Since  these 
subsistence  needs  are  being  addressed 
as  an  integral  part  of  the  general  hunting 
and  fishing  relations,  the  State  has  not 
been  required  imder  SLA  151  to  , 
officially  identify  persons  as  subsistence 
users  in  order  to  provide  them  with  an 
exclusive  hunting  or  fishing  opportunity. 

Given  these  developments  in  the 
State’s  subsistence  program,  and 
desiring  to  avoid  the  establishment  of  a 
separate  comprehensive  Federal 
subsistence  program  for  the  wildlife 
monuments  unless  presented  with  no 
other  alternative  for  addressing  the 
opportunity  for  meeting  the  subsistence 
needs  of  the  local  rural  residents,  the 
Fish  and  Wildlife  Service  has  decided  to 
go  no  further  at  this  point  in  Part  106 
than  authorizing  the  State  to  continue  its 
subsistence  program  in  accordance  with 
certain  general  policy  guidelines.  By 
also  establishing  a  Federal  monitoring 
process  in  Part  106,  the  Service  remains 
empowered  at  any  time  to  initiate  a 
comprehensive  management  scheme, 
including  the  designation  of  subsistence 
resident  zones,  the  identification  of 
subsistence  users,  and  the  establishment 
of  seasons  and  bag  limits,  should  the 
State’s  program  cease  to  provide  for  the 
subsistence  preference,  lliis  monitoring 
system  set  forth  in  Part  106  is  identical 
to  the  one  proposed  by  the  National 
Parii  Service.  Furthermore,  since  the 
Fish  and  Wildlife.  Service  presently  does 
not  have  to  preclude  sport  hunters  from 
entering  the  wildlife  monuments,  there  is 
no  need  for  the  Service  to  address  at 
this  time  the  issue  of  the  use  of  airplanes 
for  access  for  hunting  purposes,  whether 
subsistence  or  sport.  It  would  be 
inequitable  to  issue  a  regulation  only 
prohibiting  die  use  of  aircraft  for  access 
for  subsistence  purposes  if  sport  hunters 
would  still  be  allowed  to  fly  into  remote 
areas  and  would  thus  have  an  unfair 
access  advantage  to  game.  If  the  Service 
should  have  to  impose  its  own 
restrictions  on  sport  hunting  within  the 
wildlife  monuments,  a  prohibition  on  the 
use  of  aircraft  for  hunting  access 
purposes  would  be  a  relatively  simple 
and  effective  way  to  separate  out  the 
fly-in  hunter  from  the  resident 
subsistence  users  of  the  area. 

In  summarizing  the  differences 
between  the  Fish  and  Wildlife  Service 
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and  the  National  Pazk  Service’s 
subsistence  proposals,  the  most  obvious 
one  is  the  immediate  need  for  the  Park 
Service  to  identify  and  separate  the 
sport  and  the  subsistence  hunter.  The 
introductory  sections  of  the  Paric  Service 
proposals  accomplish  this  goal.  The  Fish 
and  Wildlife  Service  will  not  have  to 
address  this  problem  as  long  as  the 
State  continues  to  adequately  satisfy  the 
opportunity  for  meeting  the  subsistence 
needs  of  the  local  rural  residents  of  the 
wildlife  monument  areas,  if  the  State's 
program  would  ever  falter  in  this  regard, 
however,  the  Fish  and  Wildlife  Service 
would  then  be  required  to  adopt  the  type 
of  subsistence  resident  zone  program 
proposed  by  the  Park  Service.  Both 
agencies  are  proposing  identical 
oversight  programs  to  monitor  the 
State’s  provision  of  the  subsistence 
preference.  The  two  agencies  are  also 
proposing  identical  approaches  on 
closures  involving  subsistence  activities 
and  identical  authorizations  for  the 
subsistence  use  of  plant  resources 
within  any  national  monriment 

It  must  be  remembered  that  each 
‘proclamation  establishing  a  national 
wildlife  monument,  recognized  that  the 
area  preserved  as  a  national  monument 
for  the  protection  of  the  enumerated 
historic  and  scientific  features: 

[S]upport8  now,  as  it  has  in  the  past,  the 
unique  subsistence  culture  of  the  local 
residents.  The  continued  existence  of  this 
culture,  which  depends  on  subsistence 
hunting,  and  its  availability  for  study, 
enhance  the  historic  and  scientific  values  of 
the  natural  objects  protected  *  *  *  because 
of  the  ongoing  interaction  of  the  subsistence 
culture  with  ^ose  objects.  Accordingly,  the 
opportunity  for  local  residents  to  engage  in 
subsistence  hunting  is  a  value  to  be  protected 
and  will  continue  under  the  administration  of 
the  monuments. 

For  this  reason,  the  proclamations  direct 
the  Secretary  to: 

[Pjromulgate  such  regulations  as  are 
appropriate,  including  regulation  of  sport 
himting,  and  of  the  opportunity  to  engage  in 
subsistence  lifestyle  by  local  residents  *  *  * 

The  regulations  governing 
subsistence,  which  Ae  Fish  and  Wildlife 
Service  is  today  proposing,  rely  for  their 
authority  on  the  above-quoted  language 
from  the  proclamations.  It  is  the  purpose 
of  these  regulations  to  provide  and 
regulate  the  opportunity  of  local  rural 
residents  to  engage  in  a  subsistence 
lifestyle  in  the  national  wildlife 
monuments.  While  according 
subsistence  the  highest  priority 
consumptive  use.  Part  106  nevertheless 
regulates  the  opportunity  to  engage  in 
subsistence  uses  because  the  reg^tions 
for  the  new  monuments  must  afford 
protection  to  all  of  the  values  which 


support  the  monument  designations. 
According  to  the  proclamations,  the 
protection  of  the  subsistence  lifestyle 
must  "enhance,”  not  detract  from,  the 
other  historic  and  scientific  values  of  the 
monuments.  In  regulating  the  continued 
opportunity  for  rabsistence,.Part  106  like 
the  subsistence  program  proposed  in  the 
legislation  on  the  Alaska  National 
Interest  Lands,  creates  a  careful  balance 
between  State  and  Federal  authority.  It 
sets  forth  in  8 106.11(b)  certain  criteria 
that  any  subsistence  program.  State  or 
Federal  must  meet 

(1)  The  subsistence  regulations  must 
adequately  implement  the  "subsistence 
preference”.  The  purpose  of  the  “subsistence 
preference”  is  to  ensure  diat  the  local  rural 
residents  who  are  most  dependent  on  the 
resources,  have  the  least  access  to  alternative 
resoiutxs,  and  reside  in  areas  where  the 
subsistence  lifestyle  prevails  have  priority 
consumptive  use  of  monument  resources;  and 

(2)  The  subsistence  program  must  not  allow  a 
“signihcant  expansion”  of  subsistence  use  of 
the  monument  resources  bey<Hid  the  level 
occurring  during  the  ten-year  period  before 
january  1, 1979.  The  magnitudes  of  resource 
use  which  constitute  si^iificant  expansions 
over  past  use  will  be  determined  within  two 
years  of  final  publication  of  these  regulations 
after  consultation  with  the  State,  local  rural 
residents,  and  other  interested  parties. 

The  Fish  and  Wildlife  Service  is 
therefore  proposing  to  authorize  the 
State  to  continue  its  subsistence 
program  within  the  wildlife  monuments 
subject  to  these  limitations.  It  has  also 
been  previously  noted  that  this  program 
would  be  monitored  under  §  106.21  to 
assure  its  continued  compliance  with 
the  policies  and  criteria  of  Part  106. 
Should  a  problem  arise  with  the  State’s 
program,  the  Area  Director  would  notify 
and  consult  with  the  State  and  suggest 
modifications  to  bring  the  State’s 
program  back  into  compliance  with  the 
requirements  of  Part  106.  After  a 
reasonable  opportunity,  if  the  State  has 
been  unable  to  make  the  necessary 
modifications,  the  Fish  and  Wildlife 
Service  would  develop  its  own 
regulatory  program  on  subsistence  and 
sport  hunting  and  fishing,  including  the 
establishment  of  resident  zones,  season 
lengths  and  bag  limits.  The  State  would 
then  be  afforded  an  opportunity  to 
appeal  the  Area  Director’s  actions  to  the 
Director  of  the  Fish  and  Wildlife 
Service. 

Regardless  of  whether  the  Fish  and 
Wildlife  Service  has  to  develop  its  own 
regulatory  program  at  can  continue  to 
rely  upon  that  of  die  State,  each 
monument  manager  would  retain  under 
8  106.24  the  auth^ty  to  dose  or  restrict 
any  part  or  all  of  the  monument  to 
subsistence  uses  for  reasons  of  public 
safety,  administration,  or  to  ensure  the 


natural  stability  and  continued  viability 
of  fish,  wildlife  or  plant  populations. 

These  closure  standards  allow  the 
monument  manager  to  act  in  situations 
vriiich  threaten  public  health  and 
welfare,  to  protect  all  the  values  and 
uses  intended  for  the  new  monuments 
by  the  Presidential  prodamations,  to 
maintain  moniunent  resource 
populations  at  levels  adequately  above 
the  threatened  level,  and  to  otherwise 
manage  the  new  monument  areas 
prudently.  The  "subsistence  preference”, 
of  course,  requires  the  monument 
manager  to  restrict  the  taking  of 
monument  resources  by  other  types  of 
consumptive  users  [e^..  sport  hunters  or 
fishermen,  recreationd  berry-pickers) 
before  considering  the  necessity  of 
restricting  subsistence  taking.  Absent  an 
emergency  situation,  8  106.24  would 
prevent  the  monument  manager  from 
dosing  all  or  part  of  a  monument  to 
subsistence  uses  without  prior 
consultation  with  the  State  and  an 
informal  public  hearing  in  the  affected 
vicinity.  In  an  emergency  situation 
requiring  immediate  action  [e.g..  disease 
among  a  wildlife  population,  hazardous 
pollution  of  a  heavily-fished  body  of 
water,  the  unexpected  migration  of  a 
herd  of  caribou  into  a  campground 
area),  the  monument  manager  shall 
order  the  closure  of  the  area,  or  take 
other  appropriate  measures,  for  a  period 
of  not  more  than  sixty  days.  The 
monument  manager  could  subsequently 
extend  such  an  emergency  dosure,  but 
only  if  he  determined  after  informal 
public  hearing  in  the  affected  vicinity, 
that  the  extension  was  justified  for 
reasons  suffident  to  support  a  non¬ 
emergency  closure. 

Inasmuch  as  a  closure  to  subsistence 
uses  may  affect  customary  patterns  of 
the  subsistence  lifestyle,  fiie  monument 
manager  would  not  take  such  a  step 
lightly.  Whenever  possible,  the 
monument  manager  would  seek  prior 
State  and  public  consultation.  To  assure 
adequate  notice  of  the  public  hearing 
and  any  resultant  action,  the  monument 
manager  would  be  required  to  publish 
under  Section  106.24  the  necessary 
information  in  newspapers  of  general 
and  local  circulation,  submit  it  for 
broadcast  on  local  radio  stations,  and 
post  it  prominently  at  monument  offices. 

The  concept  of  a  "subsistence 
preference”  is  another  key  element  of 
the  Fish  and  Wildlife  Service’s 
subsistence  program.  Whenever  a 
particular  population  of  a  wild 
renewable  resource  is  not  suffidently 
plentiful  to  satisfy  all  of  the  needs  of 
local  subsistence  users,  the  State  of 
Alaska  or  the  Service  would  be  required 
by  Section  106.11(b)  to  allocate  die 
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opportunity  for  access  to  the  resources 
ampng  the  local  rural  residents  in 
accordance  with  the  three  criteria  of  the 
subsistence  preference.  Furthermore,  if 
subsistence  uses  had  to  be  restricted  to 
protect  the  continued  viability  of  the 
resource  populations  or  to  prevent  the 
significant  expansion  of  subsistence 
uses  beyong  the  ten-year  harvest  level 
preceechng  January  1. 1979,  the  State  or 
the  Service  would  have  to  limit  the 
privilege  of  engaging  in  subsistence  uses 
within  the  monument  boundaries  to  only 
those  local  rural  residents  who  have  the 
most  customary  and  direct  dependence 
upon  the  resources  as  the  mainstay  of 
their  livelihood,  who  have  the  least 
access  to  altenative  resources,  and  who 
live  in  places  where  the  subsistence 
lifestyle  predominates.  The  allocation 
scheme  would  of  course  use  the 
available  data  on  the  three  criteria  of 
the  subsistence  preference  to  allocate 
the  available  supply  of  the  resources.  To 
the  fullest  extent  possible,  public 
participation  woiild  be  sou^t  in  the 
affected  vicinity  for  assistance  in 
developing  the  allocation  scheme. 

The  Service  is  also  including  within 
Part  106  a  provision  prohibiting  the 
significant  expansion  of  subsistence 
uses  beyond  Ae  proceeding  ten  year 
historical  level.  The  Service  believes 
that  this  limitation  is  essential  to  the 
proper  management  of  all  of  the  values 
preserved  and  protected  by  the  wildlife 
monument  designations.  In  this  regard, 
the  Fish  and  Wildlife  Service  shares  the 
concerns  expressed  by  the  Committee 
on  Merchant  Marine  and  Fisheries  in  its 
report  on  proposed  legislative  language 
which  was  identical,  absent  the  two- 
year  “phrase-in"  provision,  to  the 
provisions  of  Section  106.11(b)(2].  See 
H.R.  Rep.  No.  96-97,  Part  U,  96th  Cong., 
Ist  Sess.  20&-2-1  (1979). 

While  the  Service  clearly  recognizes 
subsistence  uses  as  "the  highest  priority 
of  all  consumptive  uses"  in  the  wildlife 
monuments,  the  Service  cannot  allow 
such  subsistence  uses  to  expand  at  the 
expense  of  other  values  recognized  in 
the  monument  proclamations.  The 
wildlife  monument  areas  currently  have 
healthly  populations  of  fish  and  w^dlife 
whose  population  levels  must  be 
maintained.  The  Service  could  hardly 
set  lower  management  objectives  for 
these  superlative  wildlife  areas. 

The  Service  is  using  a  ten-year  period 
of  reference  because  the  levels  of 
harvest  fluctuate  with  the  natural  rise 
and  fall  of  resource  populations.  In  fact 
such  resource  populations  vary  from 
year  to  year,  and  subsistence  uses 
change  accordingly.  In  the  case  of  some 
species  for  parti^ar  years,  the  data  on 
populations  and  level  of  subsistence  use 


is  sketchy.  All  in  all,  however,  the 
existing  data  on  past  levels  of  use  set 
forth  in  several  research  documents 
including  the  1974  Environmental  Impact 
Statements  withdrawals  and  the  State  of 
Alaska’s  November  Task  Force  report 
on  subsistence  establish  a  reasonable 
basis  for  monitoring  and,  if  necessary, 
restricting  the  expansion  of  subsistence 
uses. 

In  order  to  provide  an  opportunity  for 
interested  parties,  and  notably  the  State 
and  the  subsistence  users  themselves,  to 
participate  in  determining  the  level  of 
harvest  that  would  constitute  a 
significant  expansion,  the  Service  is 
proposing  to  phase  this  policy  into 
practice  within  the  two  years  after  final 
publication  of  these  regulations. 

Finally,  Part  106  also  proposes  to 
adopt  the  consensus  definition  of 
“subsistence  uses"  which  appears  in  the 
various  legislative  proposals  on  the 
Alaska  National  Interest  Lands.  The 
term  “subsistence  uses"  is  defined  as 
the  customary  and  traditional  use  by 
local  residents  of  rural  Alaska  of  fish, 
wildlife,  and  plants  for  direct  personal 
or  family  consumption  as  food,  shelter, 
fuel,  clothing,  tools,  or  transportation: 
for  the  making  or  selling  of  handicraft 
articles  out  of  the  none^ble^by-products 
of  fish  and  wildlife  resources  taken  for 
personal  or  family  consumption;  for 
barter  or  sharing  for  personal  or  family 
consumption:  and  for  customary  trade  of 
furs  for  cash. 

The  definition  of  “subsistence  uses” 
thus  limits  the  term’s  scope  to  activities 
carried  out  by  “local  rural  resident”:  in 
so  doing,  it  would  exclude  any  former 
rural  resident  who  now  lives  in  one  of 
Alaska’s  urban  centers. 

The  definition  of  “subsistence  uses" 
includes  the  making  and  selling  of 
handicract  articles  from  the  nonedible 
by-products  only  of  fish  and  wildlife 
resources  taken  for  personal  or  family 
consumption.  Accordingly,  the  definition 
covers  such  commercial  activities  only  if 
the  edible  portions  of  the  resource  have 
been  used  for  personal  or  family 
consumption.  The  definition  of  “barter" 
recognizes  that  a  genuine  subsistence 
lifestyle  includes  certain  foodstuffs  and 
other  items  which  may  only  be  available 
through  a  non-cash  exchange. 
Consequently,  barter  of  subsistence 
resources  of  a  noncommercial  nature 
falls  within  the  meaning  of  subsistence 
uses.  The  definition  of  “customary 
trade"  recognizes  that  a  genuine 
subsistence  lifestyle  may  also  include 
limitedl  involvement  in  the  cash 
economy  through  the  exchange  of  fiirs. 
For  example,  lo(»l  rural  residents  may 
engage  in  trapping  to  obtain  the  cash 


required  to  obtain  the  basic  needs  of 
their  subsistence  lifestyle. 

Description  of  Proposed  Rulemaking 

The  following  is  a  brief  summary  of 
the  various  reg^atory  provisions 
contained  in  this  proposed  rulemaking 
establishing  a  new  Subchapter  H: 

Part  96— Administrative  Provisions 

The  provisions  of  this  Part  set  forth  a 
number  of  general  introductory 
regulations  which  will  serve  as  the 
foundation  for  the  rest  of  the 
management  regulations  in  Subchapter 
H. 

Section  96.11 — ^This  Section  sets  out 
the  various  purposes  for  which  the 
Becharof  and  Yukon  Flats  National 
Wildlife  Monuments  were  established 
and  generally  summarizes  the  content  of 
the  management  regulations  proposed  in 
this^  rulemaking. 

Section  96.12— Tids  Section  sets  out 
various  definitions  of  key  words  used  in 
Subchapter  H.  This  Section  also 
incorporates  by  reference  those  general 
definitions  presently  found  at  50  CFR 
S  10.12  which  are  used  by  the  Fish  and 
Wildlife  Service  in  its  other  regulatory 
programs. 

Section  96.12 — ^This  Section  sets  out 
the  disclaimer  that  compliance  with  the 
regulations  in  subchapter  H  does  not 
relieve  a  person  firom  complying  with 
other  applicable  provisions  of  Federal, 
State  or  local  law. 

Section  96.14 — This  Section  sets  out 
the  scope  of  these  proposed  regulations 
and  parallels  the  language  in  the 
Presidential  Proclamations  establishing 
the  two  national  wildlife  monuments. 
The  important  point  stressed  is  that 
these  regulations  only  apply  to  lands, 
waters,  or  interests  therein,  located 
within  the  boundaries  of  the  wildlife 
monuments  which  are  owned  or 
controlled  by  the  United  States  and 
administered  through  the  United  States 
Wildlife  Service.  These  regulations  do 
not  apply  to  private  or  State  inholdings 
located  with^  the  wildlife  monument 
boundaries  although  they  may  indirectly 
affect  such  inhold^s  to  the  extent  that 
access  across  Federal  property  interests 
is  required.  Thus,  except  for  the 
provision  regarding  access,  these 
regulations  do  not  apply  to  private 
inholdings  such  as  valid  homesteads, 
patented  mining  claims.  Native 
allotments  or  lands  conveyed  under  the 
Alaska  Native  Claims  Settlement  Act. 
These  general  regulations  also  apply  to 
subsistence  activities  by  local  rural 
residents  and  to  mining  activities  upon 
unpatented  mining  claims  to  the  extent 
that  such  regulations  are  not 
inconsistent  %vith  the  specific 
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regulations  governing  those  activities  in 
Part  106  (subsistence)  or  Part  107 
(mining).  It  is  also  noted  that  the 
emergency  mining  access  regulations 
published  on  March  14, 1979  (44  FR 
15500),  may  still  be  in  effect  by  the  time 
these  regulations  are  published  in  final 
fonn. 

Section  96L21— This  Section  sets  out 
the  various  forms  of  public  notice  which 
may  be  utilized  to  inform  the  public  of 
proposed  changes  regarding  permitted 
or  prohibited  uses,  access,  or  activities 
within  the  wildlife  monuments.  Hie  Fish 
and  Wildlife  Service  is  cmnmitted  to 
maximizing  public  involvement  in  these 
decisions  and,  except  in  situations 
which  could  result  in  considerable 
adverse  effects  upon  the  values  of  a 
monument,  no  such  modification  or 
change  would  be  implemented  without 
advance  public  notice.  Hiis  Section  also 
sets  out  various  criteria  udiich  shall  be 
considered  by  the  monument  manager  in 
deciding  whether  to  modify  any 
provision  regarding  public  activities, 
access  or  uses  within  the  monuments. 
Separate  closure  criteria  are  noted  in 
Sections  106.22  and  106.24  for  activities 
involving  the  subsistence  use  of 
snowmobiles,  motorboats  and  wild 
renewable  resources. 

Section  96^1 — ^This  Section  describes 
where  permits  may  be  obtained  to 
authorize  specific  activities  within  the 
wildlife  monuments. 

Section  96.32— this  Section  sets  out 
the  obligation  of  persons  within  a 
wildlife  monument  to  exhibit  required 
Federal  or  State  licenses  or  permits 
upon  the  request  of  authorized  officials. 

Section  96.33 — ^This  Section  sets  out 
the  appeals  process  involved  in  the 
denid  or  revocation  of  a  permit  by  the 
monument  manager.  Such  appeals  shall 
be  to  the  Area  Director  whose  decision 
shall  constitute  the  final  agency  action 
on  the  issue.  The  original  decision  of  the 
monument  manager  would  remain  in 
effect  pending  the  completion  of  the 
review  process  to  the  Area  Director. 

This  Section  also  notes  a  separate 
appeals  process  for  applications  for 
rights^f-way  under  ^bpart  B  of  Part 
100. 

Section  96.41 — ^This  Section  indicates 
that  reasonable  charges  and  fees  may  be 
established  for  certain  public 
recreational  activities  within  wildlife 
monuments. 

Section  9651 — ^This  Section  provides 
for  the  operation  of  public  use  facilities 
on  Federal  lands  within  national  wildlife 
moniunents  but  limits  such  operations  to 
situations  where  the  services  would  be 
compatible  with  the  purposes  for  which 
the  monuments  were  established  and 
cannot  otherwise  be  adequately 


provided  on  private  or  State  owned 
lands  within  or  near  the  monuments. 

This  will  not  only  provide  additional 
protection  to  the  natural  resources  of  the 
wildlife  monuments  but  will  stimulate 
local  enterprises  and  economies  as  a 
result  of  visitor  use  erf  the  monuments. 

Section  96.61 — ^This  Section  states 
that  persons  using  national  wildlife 
monuments  must  comply  with  all 
applicable  Federal  and  State  safety 
standards  and  requirements. 

Section  This  Section  requires 
the  reporting  to  the  monument  manager 
of  all  accidents  or  injuries  which  takes 
place  on  Federal  lands  or  waters  within 
the  boundaries  of  a  wildlife  monument 

Part  97— Public  Entry  and  Use 

This  Part  sets  out  the  regulations 
governing  the  circumstances  under 
which  the  public  can  enter  and  use  a 
national  ^dlife  monument 

Section  97.11 — This  Section  sets  out 
the  purpose  of  the  regulations  in  this 
Part 

Section  97.21 — ^This  Section  defines 
and  prohibits  trespass  by  persons  or 
domesticated  animals  wit^  a  national 
wildlife  monument 

Section  97.22— This  Section  requires 
that  persons  entering  and  using  any  part 
of  a  wildlife  monument  comply  wiffi 
these  proposed  regulations,  the 
provisions  of  any  special  regulations 
(Section  97.33),  official  notifications 
(Section  96.21)  and  the  terms  of  permits 
required  for  certain  uses. 

Section  97.23 — ^This  Sectiem  states 
that  the  provisions  of  the  applicable 
agreements,  licenses,  leases  or  permits 
shall  govern  the  entry  within  a  wildlife 
monument  for  economic  use. 

Section  97£4 — ^This  Sectitm  permits 
emergency  access  to  areas  otherwise 
closed  without  the  need  of  a  permit 

Section  97.31 — ^As  previously  noted  in 
the  discussion  of  public  comments  on 
recreational  activities,  the  Fish  and 
Wildlife  Service  is  proposing  to  permit 
the  continuation  of  on-going  recreational 
activities  as  long  as  they  remain 
compatible  with  the  purposes  for  whidi 
the  monuments  were  established.  This 
Section  permits  public  recreation  as  an 
incidental  or  secondary  use  of  the 
mounments  as  long  as  such  use  is 
practical  and  compatible  with 
establishing  purposes  and  other  Federal 
operations,  ^ch  (xmditioning  of  public 
recreational  uses  is  derived  from 
requirements  of  16  U.S.C.  46Qk  which 
applies  to  wildlife  moniunents. 

Section  97.32— This  Section  {uovides 
a  partial  list  (rf  on-going  reonational 
uses  determined  to  be  compatible  within 
these  wildlife  monuments. 


Section  97. 33— This  Section  describes 
the  purpose  and  content  of  additional 
special  regulations  for  public  use,  access 
and  recreation  within  individual  units. 
These  special  regulations  may  describe 
for  each  monument  prohibitions  or 
modifications  of  uses  otherwise 
authorized  under  this  Subchapter  H;  the 
seasons,  periods  or  times  of  use;  areas 
open  or  closed  to  particular  uses;  special 
conditions  for  use;  and  other  provisions 
as  necessary.  The  purpose  of  these 
special  regulations  is  to  provide  more 
site  and  time  specific  management 
protection  of  the  scientific  and  historic 
values  of  each  monument  improve 
coordination  of  authorized  uses  and 
adequately  provide  for  public  safety  and 
other  spe^c  administration  needs  of 
the  mimuments. 

Section  97.34 — This  Section  is 
reserved  for  any  special  regulations 
which  may  be  published  at  some  future 
time. 

Section  97J5— Hiis  Section  describes 
the  conditions  that  will  apply  to  the 
construction  and  occupancy  of  cabins 
and  related  structures  within  the 
wildlife  monuments.  As  previously 
noted  in  the  discussion  of  public 
comments  on  illegal  cabins,  there  is  a 
perceived  desirability  to  permit  the 
occupancy  of  certain  existing  cabins  by 
long  term  residents  for  certain  uses  su^ 
as  public  safety  and  authorized 
economic  uses  (i.e.  trapping).  Hie 
opportunity  for  (xmtinuation  of 
compatible  puUic  uses  also  may 
necessitate  die  omstruction  of  new, 
government-owned  cabins.  All  such 
cabins  will  require  special  use  permits 
and  shall  be  compatible  with  the 
historic  and  scientific  purposes  for 
whidi  the  monuments  were  established. 
Additionally,  new  cabins  must  be 
direedy  related  to  the  monument’s 
administratiem  or  be  necessary  to  allow 
for  the  continuation  of  an  authorized  on¬ 
going  activity.  No  permits  will  be 
granted  for  private  recreational  use  of 
cabins  on  Federal  lands.  No  interest  in 
real  property  or  proprietary  rights  or 
privileges  will  be  vested  in  permittees 
utilizing  such  facilities. 

Section  97.37— This  Section  describes 
the  conditions  under  which  speded  use 
permits  may  be  granted  for  public 
meetings,  assemblies,  demonstrations  or 
other  public  events  or  expressions  of 
view,  including  applications  for 
organized  recreational  meets. 

Section  97.37— This  Section  requires 
guiding  operations  on  wildlife 
monuments  to  be  compatible  with  the 
purposes  for  which  the  monuments  were 
established  and  prohibits  such 
operations  unless  authorized  by  a 
spedal  use  permit. 
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Part  98 — Prohibited  and  Restricted  Acts 

The  regulations  in  this  Part  set  forth 
various  restrictions  and  prohibitions 
governing  public  behavior  and  activities 
within  national  wildlife  monuments. 

Section  98.11 — ^This  Section  sets  out 
the  purpose  of  the  regulations  Part  98. 

Section  98.21 — ^This  Section  sets  out 
the  general  prohibition  against  taking 
animals  or  plants  within  a  wildlife 
monument  unless  such  taking  is 
specifically  authorized  uniter  some 
provision  of  Subchapter  H. 

Section  9831 — ^This  Section  sets  out 
the  various  conditions  governing  the 
operation  of  motor  vehicles,  including 
snowmobiles  and  other  off-road  vehicles 
within  national  wildlife  monuments. 

Subsection  98.31(o) — ^This  Subsection 
sets  out  the  qiecific  provisions  regarding 
the  use  of  snowmobiles.  As  a  general 
rule,  the  Subsection  proposes  to  leave 
the  wildlife  monuments  open  to 
continued  snowmobile  use  except  where 
specifically  prohibited.  As  previously 
noted  in.the  discussion  of  public 
comments  on  snowmobile  use.  Section 
9a31(al  is  proposing  specific  criteria  on 
the  closure  of  areas  to  snowmobile  use 
which  the  Service  believes  are 
consistent  with  the  requirements  of 
Executive  Orders  Nos.  11644  and  11989 
regarding  ofi-road  vehicle  use.  Except  in 
ususnal  situations  threatening  the 
natural  resources  of  the  wildlife 
monuments,  an  area  would  not  be 
dosed  to  farther  snowmobile  use 
without  prior  public  notice. 

Subsection  9831(b)(l} — This 
Subsection  sets  out  the  general 
prohibitions  against  the  use  of  off-road 
vehicles  other  than  snowmobiles  within 
a  wildlife  montnnent.  As  previously 
discussed  in  the  analysis  of  public 
comments  on  the  use  of  off-road 
vehides  other  than  snowmobiles,  such 
vehicles  can  only  be  operated  lawfully 
within  a  monument  in  areas  spedally 
designated  for  their  use.  The  only 
exception  to  this  general  “dosed  unless 
opened*’  approach  is  proposed  in 
Subsection  98.31(bK2)  regarding  access 
for  property  inholders  or  persons  whose 
property  interests  are  effectively 
surrounded  by  monument  lands.  These 
persons  could  be  authorized  by  special 
use  permit  to  operate  off-road  vehides 
other  than  snowmobiles  along  specially 
designated  routes  or  trails  regai^ess  of 
whether  that  particular  area  (A  the 
monument  had  been  formally  opened  to 
general  public  use  of  such  vehides.  If 
such  a  permit  holder  ever  desired  to 
build  petmanent  structures  such  as 
roads  or  bridges,  however,  in  order  to 
facilitate  or  expand  their  methods  of 
access,  he  or  she  would  have  to  formally 


apply  for  an  easement  or  right-of-way 
under  Subpart  B  of  Part  100. 

Subsection  98.31(c} — This  Subsection 
proposes  to  incorporate  by  reference  die 
laws  of  the  State  of  Alaska  regarding 
the  use  of  motorized  vehicles. 

Subsection  9631(d) — This  Subsection 
sets  out  standardized  muffler 
requirements  applicable  to  all 
Department  of  the  Interior  lands. 

Subsection  98.31[e} — This  Subsection 
authorizes  requiring  the  use  of  spark 
arrestors  pursuant  to  the  Department  of 
the  Interior's  ofi-road  vehicle  policy. 

Subsection  9831(f) — ^This  Subsection 
prohibits  the  use  of  any  motor  vehide, 
including  ofi-road  vehicles,  in  a  manner 
resulting  in  the  harassment  of  wildlife. 

Section  9832— TYa»  Section  proposes 
to  authorize  the  use  of  motarbrats 
within  wildlife  monuments  except 
where  spectfihally  prohibited.  TUs 
Section  also  incorpm-ates  by  reference 
applicable  State  and  Coast  Guard  laws 
and  regulations. 

Section  9633 — ^This  Section 
established  regulations  governing 
aircraft  use  within  national  tvildlife 
monuments. 

Subsection  96.33(a) — ^This  Subsection 
proposes  to  authorize  the  use  of 
airplanes  within  national  wildlife  ' 
monuments  except  where  specfically 
prohibited.  'The  use  and  landing  of 
helicopters  would  be  prdiibited  unless 
authorized  by  spedal  use  permit  The 
Subsection  also  incorporates  applicable 
Federal  and  State  law  regarding  the  use 
of  aircraft 

Subsection  9833(b) — ^This  Subsection 
would  prohibit  the  operation  of  aircraft 
in  such  a  maimer  so  as  to  result  in  the 
harassment  of  wildlife. 

Subsection  98.33(c) — ^This  Subsection 
section  sets  out  the  regulations 
regarding  the  removal  of  downed 
aircraft.  Unless  waived  for  various 
management  considerations,  all  airm'aft 
downed  after  December  1, 1978,  would 
have  to  be  removed  pursuant  to  the 
terms  of  a  permit  issued  by  the 
monument  manager. 

Subsection  98.33(d) — This  Subsection 
sets  out  the  procedures  to  be  followed  in 
temporarily  or  permanently  closing 
areas  within  the  monunmnts  to  finder 
airplane  use. 

Section  98.41 — This  Section  authorizes 
the  possession,  use  and  transportation 
of  firearms  within  wildlife  monuments 
when  utilized  for  hunting  or  personal 
protection  in  accordance  with 
applicable  State  and  Federal  law.  It 
would  not  be  required  that  such 
weapons  be  kept  cased  and  unloaded 
when  transported  witiiin  a  wildlife 
monumeoL  The  Section  does  reserve  the 
right  of  ^  monument  manager. 


however,  to  impose  restrictions  on  the 
use,  possession  and  transportation  of 
such  weapons  for  the  VEirious  j 

management  reasons  set  out  In  ; 

Subsection  96.21(b).  Thus,  if  a  visitor 
center  or  public  campground  were 
established  at  sometime  in  the  future, 
the  use  of  weapons  could  be  prohibited 
within  a  certain  proximity  to  those 
areas. 

Section  9843 — This  Section  authorizes 
the  possession,  use  and  transportation 
of  weapons  other  than  firearms  within 
nationd  wildlife  monuments  when 
utilized  for  bimting  or  personal  safety  in 
accordance  with  State  and  Federal  law. 
This  would  allow,  for  example,  the  use 
of  bows  and  arrows  for  hunting 
purposes  to  the  extent  that  such  use  is 
authorized  by  State  law.  As  with 
firearms,  the  monument  manager  would 
be  empowered  to  impose  additional 
restrictions  when  deemed  necessary  for 
various  management  considerations  set 
out  in  Subsection  96.21(b). 

Section  98.51 — This  Section  sets  out 
the  general  prohibition  against 
disturbing,  injuring  or  destroying  the 
plant  and  animal  resources  of  wildlife 
monuments  unless  specifically 
authorized  in  some  other  part  of 
Subchapter  H  such  as  the  provisions  on 
sport  hunting  or  cabin  construction.  This 
Section  would  also  authorize  the 
noncommercial  collection  of  plant 
material  such  as  fruits  and  berries,  or 
the  use  of  dead  or  downed  timber  for 
firewood.  Live  standing  timber  could  be 
cut  pursuant  to  permit  for  the 
noncommercial  use  for  house  logs  or 
firewood.  A  permit  would  be  required  to 
insure  that  such  cuttings  remain 
compatible  witii  the  purposes  for  which 
the  monument  was  established  and  do 
not  become  concentrated  in  small  areas 
to  the  detriment  of  the  monument. 

Section  9632 — Hiis  Section  would 
prohibit  the  introduction  of  animals  or 
plants  taken  outside  of  a  wildlife 
monument 

Section  98.61 — This  Section  generally 
proUbits  the  disturbance  or 
unanllKTrized  removal  of  private  or 
public  property  within  a  wildlife 
monument  inciudiag  natural  objects 
thereon,  unless  specifically  authorized. 

Section  9862 — ^Tliis  Section  sets  out 
the  general  prohibition  against  the 
search  for  or  removal  of  valuable 
objects  such  as  paleontological  or 
mineral  speciments,  artifacts,  or 
semiprecious  stones  unless  specifically 
authorized  under  some  provision  of  the 
general  regulations  k^Subchapter  H.  An 
example  of  the  latter  sitaatioa  would  be 
the  extraction  of  minerals  on  a  valid 
unpatented  miiung  claim.  Iliis  Section  is 
also  proposing  to  allow  recreational 
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gold  panning  to  occur  within  the  wildlife 
monuments  provided  that  only  a  hand 
held  pan  is  used  and  the  contour  or  flow 
of  the  particular  stream  is  not  modified. 
Thus,  flie  use  of  sluice  boxes  and  other 
related  gold  mining  equipment  would  be 
prohibited  within  flie  monuments  imless 
used  in  connection  with  mining 
operations  on  a  valid  unpatented  mining 
claim. 

Section  fll8.fi:?— This  Section  prohibits 
the  location  of  new  mining  claims  within 
the  wildlife  monuments  as  required  by 
the  withdrawal  language  of  the 
Presidential  Proclamations.  It  also 
authorizes  the  disturance  of  surface 
natural  resources  where  necessary  and 
directly  related  to  mining  operations 
upon  a  valid  unpatented  mining  claim, 
provided  that  such  distinbance  is  kept 
to  the  minimum  required  for  mining  and 
does  not  adversely  injure  surrounding 
Federal  lands  or  waters. 

Section  fl8.71— This  Section  prohibits 
the  unauthorized  Aiming  of  motion 
pictures  within  a  wildlife  monument  for 
commercial  purposes. 

Section  fl8.72— This  Section  prohibits 
the  use  of  various  audio  devices  in  such 
a  manner  so  as  to  unreasonably  disturb 
other  visitors  or  wildlife  within  the 
monument 

Section  98.81 — ^This  Section  sets  out  a 
general  prohibition  against  being 
intoxicated  within  a  national  wildlife 
monument 

Section  fl8.fl2— This  Section  prohibits 
the  possession,  delivery  or  use  of  drugs 
and  other  controlled  substances  unless 
authorized  under  applicable  State  and 
Federal  law. 

Section  98.83 — ^This  Section  prohibits 
the  hasassment  of,  or  interference  with, 
authorized  ofAcials  or  persons  lawfully 
present  within  a  wildlife  monument. 

Section  98.91 — ^This  Section  prohibits 
the  unauthorized  construction  of 
structures  or  obstructions  such  as  docks, 
buildings,  dams  or  fences  within  a 
nation  wildlife  monument. 

Section  98.92 — ^This  Section  prohibits 
leaving  personal  property  unattended 
for  longer  periods  than  nine  months 
without  the  permission  of  the  monument 
manage.  As  noted  earlier  in  the 
discussion  of  public  comments  on 
abandoned  property,  this  Section  would 
still  allow  for  the  use  of  food  and 
equipment  caches  within  a  wildlife 
monument.  The  monument  manager 
would  be  empowered,  however,  to 
develop  additional  restrictions  on 
unattended  personal  property  when 
deemed  necessary  for  various  reasons  of 
administration. 

Section  98.93 — ^This  Section  prohibits 
the  unauthorized  dumping  or  disposal  of 


wastes  and  debris  within  a  national 
wildlife  monument. 

Section  98.94 — ^This  Section  sets  out 
the  safety  rules  and  regulations 
regarding  the  starting  and  use  of  Ares 
within  a  wildlife  monument  Generally, 
campAres  may  be  built  anywere  within 
a  monument  unless  speciAcally 
prohibited  in  certain  areas  by  the 
monument  manager. 

Section  98.96 — ^This  Section  prohibits 
the  unauthorized  establishment  of 
commerical  or  business  operations 
within  a  wildlife  monument 

Part  99— Enforcement,  Penalty  and 
Procedural  Requirements  for  Violations 
of  Subchapter  H 

This  Part  sets  out  the  regulations 
governing  the  enforcement  penalty  and 
procedural  provisions  involving 
violations  of  proposed  Subchapter  H. 

Section  99.11 — ^This  Section  sets  out 
the  purpose  of  the  regulations  in  this 
Part. 

Section  99.21 — ^This  Section  charges 
authorized  personnel  to  protect  the 
historic  and  scientiAc  values  of  the 
national  wildlife  monuments  and 
government  property,  to  ensure  public 
safety  and  to  enforce  laws  and 
regulations  governing  public  use  of  the 
monuments. 

Section  99.31 — ^This  Section  sets  out 
the  penalties  for  violation  of  the 
provisions  of  the  regulations  of  this 
Subchapter  H,  any  special  regulations, 
posted  sign  or  permits,  license  or 
privilege  for  use  or  occupancy  of  the 
wildlife  monuments. 

Section  99.32 — ^This  Section  sets  out 
penalty  provisions  speciAcally 
addressing  Are  and  timber  violations. 

Section  99.41 — ^This  Section  describes 
procedures  for  the  impoundment  and 
disposal  of  domestic  animals  found  in 
treaspass  on  national  wildlife 
monuments. 

Section  99.43 — ^This  Section  describes 
conditions  authorizing  the  destruction  of 
dogs  nmning  at  large  on  national 
wildlife  monuments. 

Part  100 — Land  Use  Management 

This  Part  sets  out  the  regulations 
governing  the  economic  use  of  plant  or 
inanimate  natural  resources  of  wildlife 
mouiunents,  the  application  process  for 
rights-of'Way,  and  the  development  of 
reserved  mineral  interests  within  the 
wildlife  monuments. 

Section  100.1 — ^This  Section  sets  out 
regulations  for  persons  exercising 
economic  use  privileges  within  wildlife 
monuments,  llie  granting  of  permits  for 
such  privileges  will  be  conditioned  upon 
findings  that  the  proposed  use  is 
compatible  with  the  historic  and 


scientiAc  values  for  which  a  monument 
was  established  and  that  such  use  shall 
contribute  to,  is  be  related  to,  the 
administration  of  the  area.  A  partial 
listing  of  potential  economic  uses  is 
included.  Removal  of  oil  and  gas  and 
material  minerals  from  Federal  lands 
within  the  units  is  precluded  by  their 
designation  as  national  monuments. 

Section  100.2 — ^This  Section  sets  out 
the  requirement  for  fees  and  charges  for 
grants  of  economic  privilege  and  sale  of 
products  taken,  commensurate  with 
their  local  value  or  similar  local  rates. 
This  assures  comparable  retimi  to  the 
public  for  the  economic  use  of  public 
lands  and  resources. 

Part  100,  Subpart B — Rights-or-Way 
General  Regulations — ^This  Subpart 
prescribes  procedures  and  requirements 
for  the  application  for  rights-of-way  for 
such  purposes  as  powerlines,  telephone 
lines,  canals,  ditches,  pipelines  or  roads, 
including  the  construction,  operation 
and  maintenance  thereof. 

Section  100.21 — ^Iliis  Section  deAnes 
various  terms  used  throughout  Subpart 
B. 

Section  100.21-1 — ^This  Section  sets 
out  the  purpose 'and  scope  of  Subpart  B 
as  it  relates  to  easements  or  lands 
owned  in  fee  by  the  United  States. 

Section  100.21-2 — ^This  Section  sets 
out  the  application  procedures  and 
requirements  for  a  right-of-way. 
Application  fees  are  intended  to  cover 
the  cost  of  processing  applications  as 
well  as  the  cost  incurred  by  the 
government  in  monitoring  the 
construction,  operation,  maintenance 
and  termination  of  the  proposed 
facilities.  This  Section  also  sets  out 
certain  requirements  concerning  the 
development  of  information  regarding 
the  impact  of  the  porposed  facility  upon 
the  environmental,  archeological, 
historical  and  cultural  features  of  the 
wildlife  monuments. 

Section  100.21-3 — ^This  Section 
discusses  the  nature  of  the  property 
interest  granted  (easement  of  permit) 
and  the  period  of  time  for  which  such 
interest  may  be  granted. 

Section  100.21-4 — ^This  Section  sets 
out  the  standard  terms  and  conditions 
that  are  generally  included  within 
easements  or  permits.  Additional 
conditions  to  At  speciAc  right-of-way 
applications  may  also  be  included. 

Section  100.21-5 — ^This  Section 
requires  the  timely  initiation  of 
construction  for  the  proposed  facility 
and  proof  of  its  completion. 

Section  108.22-6— This  Section 
prescribes  the  manner  and  condition 
under  which  a  permit  or  easement  may 
be  transferred  to  a  third  party. 
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Section  100.21-7— Section 
requires  the  payment  of  fair  market 
value  for  rights-of-way  either  hy  lump¬ 
sum  or  by  annual  rental  payments.  This 
section  also  provides  for  mitigation 
measures  where  necessary  to  make  a 
proposed  use  compatible  widi  the 
purposes  for  which  the  wildlife 
monument  was  established. 

Section  100.21-&—^this  Section  sets 
out  special  requirements  for  electrical 
power  transmission  lines. 

Section  100.21-9 — ^This  Section  sets 
out  special  requirements  for  pipelines 
and  related  facilities  for  the 
transportation  of  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuel,  or  any 
refined  product  {utxiuoed  therefrom. 

Section  100.22 — ^This  Section  sets  out 
the  procedures  for  hearings  and  appeals 
on  matters  related  to  the  application  for 
a  right-of-way. 

Section  100.31-T\as  Section  provides 
that  the  development  of  reserved 
mineral  interests  within  a  wildlife 
moniunent  be  conducted  in  a  manner 
which,  to  the  greatest  extent  practicable, 
creates  the  least  adverse  impact  on  (he 
lands,  waters,  facilities  and  vegetation 
of  the  area,  does  not  disturb  the  historic 
and  scientific  values  of  adjacmat 
monument  lands,  and  does  not  interfere 
with  the  administration  of  the 
monument  This  Section  does  not 
contravene  or  nullify  valid  existing 
rights  in  mining  claims.  Reference  is 
given  to  Part  107  (reserved]  and  the 
emergency  mining  access  regulations  of 
March  14, 1979,  (44  FR  15500]  since  at 
this  time  it  cannot  be  predicted  which 
set  of  mining  access  regulations  will  be 
in  efied  when  Subchapter  H  is  finalized. 
Because  the  United  States  currently 
owns  most  of  the  land  within  the 
wildlife  monuments  m  fee,  and 
recognizing  that  Hiis  Subpart  only 
applies  to  reserved  mineral  interests  on 
acquired  lands,  it  is  not  anticipated  that 
the  provisions  of  1 100.31  will  be 
freqitently  utillized. 

Part  101 — Feral  Animal  Management 

This  Part  establishes  the  definition  for 
and  control  of  feral  animals  on  national 
wildlife  monuments. 

Section  100.11 — ^This  Section  defines 
feral  animals  and  authorizes  their 
control  by  authorized  Federal  and  State 
personnel  or  by  private  persons  under 
permit. 

Section  100.12 — ^This  Section 
describes  the  methods  for  disposal  of 
feral  animals  taken  on  national  wildlife 
monuments. 


Part  102 — Fish  and  Wildlife  Species 
Management 

This  Part  sets  out  the  criteria  for 
determining  surplus  fish  and  wildlife 
populations  and  the  methods  that  may 
be  employed  in  the  control  or  utilization 
of  such  surplus  populations. 

Section  102.1 — ^This  Section  describes 
the  methods  of  determining  the 
populations  and  requirements  of  fish 
and  wildlife  on  national  wildlife 
monuments. 

Section  1022 — ^Ihis  Section  outlines 
the  methods  by  which  fish  and  wildlife 
which  are  deemed  to4>e  surplus  to  a 
balanced  conservation  program  may  be 
reduced  or  utilized,  provided  such 
reduction  is  compatible  widi  the 
purposes  for  which  the  monuments  were 
established. 

Section  102.11 — ^This  Secticm 
describes  the  coiKlitions  under  whidi 
wildUfe  specunens  may  be  donated  or 
loaned  to  public  institutions. 

Section  102.12 — ^This  Section 
describes  the  coiHlitioiis  undn  which 
commercial  fislung  may  be  permitted  on 
wildlife  monunreats. 

Section  102.13 — ^Ibis  Section 
describes  the  droannstances  under 
which  official  animal  control  operatiims 
may  be  authorized. 

Section  102.14— Tins  Section  provides 
that  commercial  trapping  and  sport 
hunting  and  fishing  may  be  extended  to 
the  general  public  as  regulated  in  Parts 
103, 104  and  105  of  the  Subckapter  H. 

Part  103 — Sport  Hunting 

This  Part  sets  out  the  authorization, 
general  provisions  and  any  special 
regulations  governing  die  sport  hunting 
of  wdkllife  on  natkmal  wikUife 
monuments. 

Section  103.11 — ^This  Section 
authorizes  compatible  sport  hunting  on 
wildlife  monuments  subject  to  such 
resources  protective  closures  or 
restrictions  as  may  be  necessary.  As 
previously  discussed  in  the  analysis  of 
puldic  comments  on  the  nonsubsistence 
taking  of  fish  and  wildlife,  the  FMi  and 
Wildlife  Service  has  determined  that  the 
numbers  of  wildlife  present  within  the 
wildlife  monuments  are  such  that  sport 
hunting  under  current  State  regulations 
is  compatible  with  the  purposes  for 
which  the  monuments  were  established. 

Section  103.12 — ^This  Section 
describes  the  regulatory  requirmnents 
applicable  to  {lersons  engaging  in  sport 
hunting  on  wildlife  monuments. 

Section  ICG.  13 — ^This  Section  outlines 
the  contents  and  procedure  for 
publication  of  special  regulations  which 
may  be  issued  for  sport  hunting  on 
individual  wildlife  monuments.  This 


mechamsra  facilitates  die  control  qf  the 
time,  areas,  and  methods  of  hunting  in 
order  to  protectively  manage  the  v^dlife 
resources  and  their  habitats  and  to 
coordinate  this  activity  with  other  uses 
and  administrative  programs  within  the 
monuments. 

Section  103.14 — This  Section  is 
reserved  for  special  future  migratory 
bird  hunting  regulations  for  individual 
wildlife  monuments. 

Section  103.15 — ^Ihis  Section  is 
reserved  for  future  special  hunting 
regulations  for  big  and  small  game 
animals  on  individual  wildlife 
monuments. 

Part  104 — Sport  Fishing 

This  Part  sets  out  the  authorization, 
general  regulations  and  any  ^lecial 
regalations  governing  sport  fishing  on 
national  wildlife  monuments. 

Section  104.11 — ^This  Section 
authorizes  compatible  sport  fishing 
subject  to  such  resource  protective 
restrictions  to  as  may  be  necessary.  As 
previously  discussed  in  the  analysis  of 
public  comments  on  the  nonsubsistence 
taking  of  fish  and  wildlife,  the  Fish  and 
Wildlife  Service  has  determined  that  the 
mnnbers  of  fish  present  within  the 
wildlife  monuments  are  such  that  sport 
fishing  under  current  State  regulations  is 
compatible  with  the  purposes  for  which 
the  monuments  were  established. 

Section  104.12— This  Section 
describes  the  regulatory  requirements 
applicable  to  persons  engaged  in  sport 
fishing  on  wildlife  monuments. 

Section  104.13 — ^This  Section  outlines 
the  contents  and  procedures  for 
publication  of  special  regulations  which 
may  be  issued  for  sport  fishing  on 
individual  wildlife  monuments.  This 
mechanism  facilitates  tiie  control  of  the 
time,  areas,  and  methods  of  fishing  in 
order  to  protectively  manage  the  fishery 
resources  and  their  habitats  and  to 
coordinate  this  with  other  uses  and 
administrative  programs  within  the 
monuments. 

Section  104.14 — ^This  Section  is 
reserved  for  future  special  fishing 
regulations  on  individual  wildlife 
monuments. 

Part  105 — Trapping 

This  Part  sets  out  the  authorization 
and  general  regulations  governing  the 
trapping  of  furbearers  on  national 
wildlife  monxnnents. 

Section  105.11 — This  S^tion 
authorizes  compatible  trapping  on 
wildlife  monuments  subject  to  such 
resource  protective  restrictions  as  may 
be  necessary.  As  previously  discussed 
in  the  analysis  of  public  comments 
received  on  the  nonsubsistence  taking  of 
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fish  and  wildlife,  the  Fish  and  Wildlife 
Service  has  determined  that  the 
numbers  of  furbearers  present  within 
the  wildlife  monuments  are  such  that 
trapping  under  present  State  regulations 
is  compatible  with  the  purposes  for 
which  the  monuments  were  established. 

Section  105.12 — This  Section 
describes  the  regulatory  requirements 
applicable  to  persons  engaged  in 
trapping  on  natiu’al  wildlfie  monuments. 

Section  105.21 — ^This  Section  requires 
that  persons  trapping  animals  on 
Federal  lands  within  the  wildlife 
monuments  secure  and  comply  with  the 
provisions  of  a  Federal  trapping  permit. 

Part  106 — Subsistence 

This  Part  establishes  the  regulations 
which  provide  for  and  govern  the 
opportunity  for  local  rural  residents  to 
engage  in  a  subsistence  lifestyle  within 
national  wildlife  monuments. 

Section  106.11 — ^This  Section  sets  out 
the  purpose  and  policy  of  Part  106 
regarding  subsistence  activities  within 
national  wildlife  monuments.  The 
nonwasteful  subsistence  use  of  fish, 
wildlife  and  plant  resources  within  the 
wildlife  monuments  is  declared  to  be  the 
highest  priority  consumptive  use  of  such 
resources,  subject  to  three  limitations. 
First,  whenever  it  is  necessary  to  impose 
restrictions  upon  the  subsistence  use  of 
wild  renewable  resources  within  a 
monument,  such  restrictions  shall  be 
based  upon  local  residency,  the 
availability  of  alternative  resources,  and 
the  customary  and  direct  dependency 
upon  such  resources  as  the  mainstay  of 
one's  livelihood.  Second,  the  subsistence 
use  of  such  plant  and  animal  resources 
shall  be  appropriately  regulated  so  as  to 
prevent  a  significant  expansion  of  such 
use  beyond  the  level  occurring  the  ten 
year  period  from  January  1, 1969  through 
January  1, 1979.  ITiese  levels  will  be 
based  upon  available  research  and  will 
be  established  within  2  years  after  final 
publication  of  these  wil^ife  monument 
management  regulations.  The  third 
limitation  on  subsistence  uses 
recognizes  that  a  monument  manager 
would  be  empowered  to  restrict  or 
prohibit  the  subsistence  use  of  particular 
populations  of  wild  renewable  resources 
for  the  three  reasons  set  forth  in  the 
Presidential  Proclamations. 

Section  106.12 — ^This  Section  defines 
“subsistence  uses"  based  upon  the 
concensus  definition  of  this  term 
included  within  the  various  Alaska 
lands  bills  before  Congress.  The 
definition  also  includes  an  expressd 
recognition  of  the  importance  of 
-trapping  to  the  subsistence  lifestyle  of 
the  local  rural  residents  of  the  wildlife 
monuments  areas. 


Subsection  106.21(a} — ^This  Subsection 
incorporates  by  reference  those  State 
laws  and  regulations  on  subsistence 
uses  which  are  compatible  with  the 
provisions  of  this  proposed  Subchapter 
H. 

Subsection  106.21(b} — ^This  Subsection 
authorizes  the  State  to  regulate  the 
taking  of  fish  and  wildlife  within  a 
wildlife  monument  by  local  rural 
residents  for  subsistence  purposes, 
provided  that  such  State  regulations  are 
consistent  with:  the  policy  statements  in 
§  106.11(b)  on  subsistence  priority  and 
the  need  to  preclude  significant 
expansions  of  past  levels  of  subsistence 
use;  the  purposes  for  which  the 
monuments  were  established  and  other 
applicable  Federal  law  such  as  the 
Endangered  Species  Act  of  1973,  as 
amended. 

Subsection  106.21(c} — ^This  Subsection 
sets  out  the  Federal  process  for 
monitoring  the  State’s  subsistence 
regulatory  program  within  the  wildlife 
monuments. 

Subsection  106.21(d} — ^This  Subsection 
sets  out  the  procedure  for  establishing  a 
Federal  subsistence  regulatory  program 
.  if  the  State's  program  is  no  longer  found 
to  be  in  compliance  with  the 
requirements  of  Subsection  106.21(b). 

The  potential  regulatory  elements  of 
such  a  Federal  program  are  set  forth. 

Subsection  106.21(e} — ^This  Subsection 
sets  out  the  appeals  process  afforded 
the  State  upon  the  initiation  of  a  Federal 
subsistence  program  within  the  wildlife 
monuments. 

Subsection  106.21(f} — ^This  Subsection 
states  that  a  monument  manager's 
power  to  be  more  restrictive  than  State 
law  in  regulating  sport  hunting,  fishing 
trapping  and  commercial  fishing  shall 
remain  unaffected  by  the  continuation  of 
an  adequate  State  subsistence 
regulatory  program  within  the  wildlife 
monuments. 

Section  1(^.22 — This  Section 
authorizes  the  use  of  snowmobiles  and 
motorboats  for  subsistence  activities 
within  the  wildlife  monuments  and  sets 
forth  the  criteria  and  procedures  under 
which  such  uses  could  be  restricted. 
Except  in  emergency  situations,  no 
closure  would  be  imposed  without  a 
prior  informal  public  hearing  in  the 
affected  vicinity.  This  Section  also 
incorporates  by  reference  existing  State 
law  on  the  use  of  motorboats  and 
snowmobiles  and  prohibits  the 
operation  of  such  vehicles  in  a  manner 
which  results  in  the  harassment  or 
hazing  of  wildlife. 

Section  106.23 — ^This  Section 
authorizes  the  subsistence  use  of  timber 
and  other  plant  resources  within  a 
wildlife  monument.  It  would  not  only 


allow  by  permit  the  noncommercial 
cutting  of  standing  live  timber  for  house 
logs  or  firewood,  but  would  also 
authorize  the  noncommerical 
subsistence  use  of  other  plant  materials, 
including  dead  or  downed  wood, 
without  a  permit. 

Section  106.24 — ^This  Section  sets  out 
the  conditions  and  criteria  under  which 
a  monument  manager  could  impose 
restrictions,  including  closure,  upon  the 
subsistence  uses  of  a  particular 
population  of  fish,  wildlife  or  plants. 

This  Section  states  that,  except  in 
emergency  situations,  such  restrictions 
or  closures  would  not  be  imposed 
without  a  prior  informal  public  hearing 
in  the  affect  vicinity  and  would  be 
limited  to  the  three  reasons  for  closure 
set  forth  in  the  Presidential 
Proclamations. 

Part  107— Mining  [Reserved) 

This  Part  currently  will  remain 
reserved  until  comprehensive 
regulations  governing  mining  operations 
within  wildlife  monuments  are 
developed.  A  regulatory  package  on  the 
issue  of  mining  will  soon  be  issued  as  a 
proposed  rulemaking. 

Impact  Analysis 

The  Department  of  the  Interior  has 
made  a  determination  that  the  proposed 
regulations  contained  in  this  rulemaking 
are  not  significant,  as  that  term  is 
defined  under  Executive  Order  No. 

12044  and  43  CFR  Part  14,  nor  will  they 
require  the  preparation  of  a  regulatory 
analysis  pursuant  to  the  provisions  of 
those  authorities.  A  twenty-eight  volume 
environmental  impact  statement  was 
prepared  in  1974  concerning  the* 
establishment  and  management  of 
National  Interest  Conservation  System 
units  in  Alaska,  including  the  Becharof 
and  Yukon  Flats  areas.  'The  1974  EIS 
was  supplemented  in  November  of  1978 
with  an  analysis  of  the  impacts  of 
Alternative  Executive  Branch  actions 
designed  to  conserve  the  National 
Interest  Lands  in  Alaska.  In  addidion  to 
those  environmental  documents,  and  the 
numerous  studies  included  within  their 
bibliographies  upon  which  they  were 
based,  a  wealth  of  other  materials  and 
analysis  have  been  generated  on  the 
management  of  Alaska  National  Interest 
Lands  as  a  result  of  congressional  action 
on  the  so  called  "d-2"  legislation.  As  of 
the  date  of  this  proposed  rulemaking, 
four  separate  Committee  Reports  have 
been  published  in  the  House  of 
Representatives  and  one  lengthy 
Committee  Report  has  been  published  in 
the  Senate  on  the  issue  of  the 
establishment  and  management  of  new 
Conservation  System  units  in  Alaska. 
This  is  in  addition  to  over  twenty-five 
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formal  Congressional  Committee 
hearings  conducted  on  this  matter.  The 
Service  also  notes  that  consultation  was 
conducted  on  this  proposed  rulemaking 
under  Section  7  of  the  Endangered 
Species  Act  of  1973,  as  amended  16 
U.S.C.  S  1536,  and  that  it  was  concluded 
that  this  proposal  was  not  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  adverse  modification  or 
destruction  of  critical  habitat. 

Public  Comments  and  Hearings 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
The  comments  received  in  response  to 
the  Notice  of  Intent  were  very  helpful  in 
the  preparation  of  this  proposed 
rulemaking  and  the  Fish  and  Wildlife 
Service  encourages  the  public  to  submit 
comments  on  the  text  of  these  draft 
regulations.  All  such  written  comments 
should  be  sent  to  the  address  noted  in 
the  begiiming  SUMMARY  of  this 
rulemaking.  The  fish  and  Wildlife 
Service  also  intends  to  hold  public 
hearings  in  Anchorage  and  Fairbanks  on 
this  proposed  rulemaking  at  the 
beginning  of  August.  Specific  details 
concerning  the  date,  time  and  location 
of  those  hearings  will  be  published  in  a 
separate  subsequent  notice  in  the 
Federal  Register. 

A  final  point  to  be  stressed  is  that  the 
existing  emergency  interim  management 
regulations  published  on  December  26, 
1979  (43  FR  60255]  will  continue  to 
remain  in  effect  for  the  two  national 
wildlife  monuments,  pending  publication 
of  these  draft  regulations  in  final  form. 

The  primary  authors  of  this  propose 
rulemaking  are:  Lew  Swenson,  United 
States  Fish  and  Wildlife  Service, 
Anchorage,  Alaska;  Christine  Enright, 
United  States  Fish  and  Wildlife  Service, 
Washington,  D.C.;  and  Donald  Barry, 
Office  of  the  Solicitor.  United  States 
Department  of  the  Interior,  Washington, 
D.C. 

It  is  therefore  proposed  to  amend  50 
code  of  Federal  Regulations,  Chapter  I 
by  the  establishment  of  a  new 
Subchapter  H  in  the  manner  set  forth 
below. 

Dated  this  22nd  day  of  June,  1979. 

Robert  L  Herbst, 

Assistant  Secretary,  for  Fish  Wildlife  and 
Parks. 

Chapter  I  of  title  50  code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


PART  96— (Deleted] 

(1)  Delete  all  of  existing  Part  96  of  50 
CI^  which  was  published  on  an  interim 
emergency  basis  on  December  26, 1978. 
(43  FR  60255). 

(2)  Establish  a  new  subchapter  H 
within  chapter  I  of  50  CFR  to  read  as 
follows: 

SUBCHAPTER  H— NATIONAL  WILDLIFE 
MONUMENTS 

Part 

96  Administrative  provisions. 

97  Public  entry  and  use. 

98  Prohibited  and  restricted  acts. 

99  Enforcement,  penalty,  and  procedural 
requirements  for  violations  of 
Subchapter  H. 

100  Land  use  management 

101  Feral  animal  management. 

102  Fish  and  wildlife  species  management. 

103  Sport  hunting. 

104  Sport  fishing. 

105  Trapping. 

106  Subsistence. 

107  Mining  access  and  development 
[Reserved] 

PART  96— ADMINISTRATIVE 
PROVISIONS 

Subpart  A— Introduction 

Sec. 

96.11  Purpose  of  regulations. 

96.12  Definitions. 

96.13  Other  applicable  laws. 

96.14  Scope. 

Subpart  B— Public  Notice 
96.21  General  provisions. 

Subpart  C— Permits 

96.31  General  provisions. 

96.32  Permits  required  to  be  exhibited  on 
request 

96.33  Revocation  or  rejection  of  permits; 
appeals. 

Subpart  D— Fees  and  Charges 

96.41  General  provisions. 

Subpart  E— Concessions 
96.51  General  provisions. 

Subpart  F— Safety  Regulations 

96.61  Public  safety. 

96.62  Reporting  of  accidents. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432;  Sec.  4,  76  Stat.  654, 16  U.S.C.  460  k-3;  Sec. 
7,  70  Stat  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  December  1, 1978,  (43  FR 
57009]] 

Subpart  A— Introduction 

S  96.1 1  Purpose  of  regulations. 

(a]  The  regulations  of  this  Subchapter 
H  govern  the  general  administration  of 
the  Becharof  and  Yukon  Flats  national 
wildlife  monuments  in  Alaska,  public 
notice  of  changes  in  Service  Policy 
regarding  these  national  wildlife 
monuments,  the  issuance  of  permits 


required  on  national  wildlife 
monuments,  and  other  administrative 
aspects  of  national  wildlife  monuments. 

(b]  These  national  wildlife  monuments 
were  established  as  objects  of  national 
historic  and  scientific  interest  and  in 
their  management  will  offer  this  Nation 
unique  opportunities  to  benefit  from 
Alaska’s  wildlife/ wildland  bounty;  to 
study  the  phenomena  of  Alaskan 
ecosystems;  to  preserve  and  conserv'e 
endangered  or  threatened  species  and 
their  habitats;  to  develop  an 
understanding  of  the  Nation’s  cultural 
heritage;  and  to  provide  an  ecological 
standard  against  which  to  measure  our 
national  progress  in  environmental 
protection. 

§96.12  Definitions. 

(a]  As  used  in  the  rules  and 
regulations  in  this  Subchapter  H: 

"National  wildlife  monument”  means 
all  Federal  lands,  including  submerged 
lands,  waters  and  interests  therein 
owned  or  controlled  by  the  United 
States  and  administered  by  the  U.S.  Fish 
and  Wildlife  Service  within  the 
boundaries  of  the  Yukon  Flats  and 
Becharof  National  Wildlife  Monuments 
as  established  by  Presidential 
Proclamation  4613,  dated  December  1, 
1978  and  Presidential  Proclamation  4627, 
dated  December  1, 1978. 

“Big  game”  means  game  animals, 
including  black  bear,  brown/grizzly 
bear,  caribou,  moose,  Dali  sheep,  wolf 
and  wolverine,  or  such  species  as  the 
State  of  Alaska  may  so  classify. 

"Small  game”  means  all  species  of 
grouse,  hares,  rabbits  and  ptarmigan,  or 
such  species  as  the  State  of  Alaska  may 
so  classify,  except  that  waterfowl  and 
migratory  birds  are  not  included  within 
this  definition. 

"Snowmobile”  means  a  self-propelled 
vehicle  intended  for  off-road  travel 
primarily  on  snow,  having  a  curb  weight 
of  not  more  than  1,000  pounds  (450 
kilograms],  driven  by  a  track  or  tracks  in 
contact  with  the  snow,  steered  by  a  ski 
or  skis  in  contact  with  the  snow. 

"Migratory  bird”  means  and  refers  to 
those  species  of  birds  listed  under 
Section  10.13  of  Chapter  I  of  50  Code  of 
Federal  Regulations. 

‘Take”  means  to  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
attempt  to  pursue,  himt,  shoot,  wound, 
kill,  trap,  capture  or  collect. 

“Authorized  official”  means  any 
Federal,  State  or  local  official 
empowered  to  enforce  provisions  of  this 
Subchapter  H. 

“Area  Director”  means  the  person 
representing  and  speaking  for  the 
Director  of  the  U.S.  Fish  and  Wildlife 
Service,  and  acting  on  the  Director’s  ^ 
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behalf  in  all  matters  of  delegated 
authority  in  Alaska. 

“Monument  manager”  means  the 
person  representing  and  speaking  for  the 
Alaska  Area  Director,  U.S.  Fish  and 
Wildlife  Service,  and  acting  on  the  Area 
Director’s  behalf  in  all  matters  of 
delegated  authority  involving  the 
planning,  operating,  implementing  and 
maintaining  of  regulations,  policies  and 
activities  applicable  and  occurring  on  a 
national  wil^ife  monument. 

“Administration”  means  alt  activities 
associated  with  a  scientific  natural 
resources  management  program 
including  the  protection,  restoration,  use 
and  development  of  fish  and  wildlife 
populations  and  wildlands  habitat  in 
accordance  with  sound  ecological 
practices. 

(b)  Unless  otherwise  stated,  the 
definitions  found  in  50  CFR  10.12  also 
apply  to  all  of  Subchapter  H  of  this  Title 
50. 

§  %.13  Other  applicable  laws. 

Nothing  in  this  subchapter  shall  be 
construed  to  relieve  a  person  from 
complying  with  any  other  applicable 
requirement  imposed  by  a  local 
ordinance  or  by  a  statute  or  regulation 
of  the  State  of  Alaska  or  of  the  United 
States. 

§  96.14  Scope. 

These  regulations  only  apply  to 
Federal  lands,  including  submerged 
lands,  waters,  and  interests  therein 
owned  or  controlled  by  the  United 
States  and  administered  by  the  Fish  and 
Wildlife  Service  within  the  boundaries 
of  a  national  wildlife  monument  and  do 
not  apply  to  State  or  private  inholdings, 
including  lands  conveyed  under  the 
Alaska  Native  Claims  Settlement  Act. 
which  are  located  within  a  monument. 
These  regulations  shall  govern  activities 
conducted  on  unpatented  mining  claims 
within  the  national  wildlife  monuments 
to  the  extent  such  regulations  are  not 
inconsistent  with  the  provisions  of  Part 
107  (reserved]  of  this  Subchapter  H,  or 
the  emergency  mining  access  regulations 
published  on  March  14, 1979  (44  FR 
15500),  whichever  are  in  effect.  Except 
where  specifically  provided  otherwise  in 
Part  106  of  this  Subchapter  H,  all  of  the 
provisions  of  Subchapter  H  shall  apply 
to  subsistence  uses  by  local  rural 
residents  within  a  national  wildlife 
monument. 

Subpart  B — Public  Notice 
§  96.21  General  provisions. 

(a)  Whenever  a  particular  public 
access,  use  or  recreational  activity  of 
any  type  whatsoever,  not  otherwise 


expressly  permitted  under  this 
Subchapter  H,  is  permitted  on  a  national 
wildlife  monument,  or  where  public 
access,  use,  recreational  or  other 
activities  previously  permitted  are 
restricted  or  curtailed,  the  public  shall 
be  notified  by  one  or  more  of  the 
following  methods,  all  of  which 
supplement  this  Subchapter  H: 

(1)  Official  signs  posted  conspicuously 
at  appropriate  intervals  and  locations; 

(2)  Special  regulations  issued  under 
the  provisions  of  §  97.33  of  this 
Subchapter  R 

(3)  Maps  available  in  the  office  of  the 
monument  manager  or  Area  Director,  or 

(4)  Other  appropriate  methods  such  as 
publication  or  broadcasting  in  the  local 
media  which  will  give  the  public  actual 
or  constructive  notice  of  the  permitted 
or  curtailed  public  access,  use,  or 
recreational  activity. 

(b)  In  determining  whether  to  modify 
any  public  use,  access  or  activity 
otherwise  allowed  or  prohibited  under 
this  Subchapter  R  the  monument 
manager  shall  be  guided  by  factors  such 
as  other  visitor  uses,  public  health  and 
safety,  environmental  and  resource 
protection,  endangered  and  threatened 
species  conservation,  research 
activities,  protection  of  historic  or 
scientific  values,  aesthetics  and  other 
management  considerations. 

(c)  Notwithstanding  any  other 
provision  of  this  section,  if  the 
monument  manager  determines  at  any 
time  that  any  public  use,  access,  or 
activity  allowed  within  a  national 
wildlife  monument  will  cause,  or  is 
causing,  considerable  adverse  effects  on 
public  health  and  safety,  soil, 
vegetation,  fish  or  wildlife,  fish  or 
wildlife  habitat  other  historic  or 
scientific  values,  or  any  adverse  effect 
upon  endangered  or  threatened  species  * 
or  their  habitats  all  or  part  of  the 
monument  shall  be  immediately  closed 
to  the  type  of  use,  access  or  activity 
causing  the  adverse  effects.  Following 
closure,  any  area  or  route  so  closed 
shall  be  evaluated  in  accordance  with 
the  criteria  stated  in  paragraph  (b)  of 
this  section,  prior  to  a  final  decision  on 
whether  to  reopen  or  permanently  close 
the  area  or  route.  No  area  shall  be 
reopened  until  the  monument  manager 
determines  that  the  adverse  effects  have 
been  eliminated  and  that  measures  have 
been  implemented  to  prevent  further 
recurrence.  See  S§  106.22  and  106.24  of 
this  Subchapter  H  for  provisions 
regarding  closures  affecting  subsistence 
use  of  snowmobiles,  motorboats  and 
wild  renewable  resources. 


Subpart  C— Pennits 
§  96.31  General  provisions. 

Permits  required  by  this  Subchapter  H 
must  be  obtained  from  the  headquarters 
or  subheadquarters  of  the  monument 
where  the  activity  is  to  take  place.  If  the 
applicant  is  required  to  obtain  the 
applicable  permit  from  the  Director  or 
Secretary,  the  monument  manager  will 
so  inform  the  applicant,  giving  the 
applicant  all  the  necessary  information 
as  to  how  and  where  to  apply. 

§  96.32  Pennits  required  to  be  exhibited 
on  request 

Any  person  on  a  national  wildlife 
monument  shall  exhibit  upon  request  by 
authorized  officials  any  Federal  or  State 
permit  or  license  which  may  be  required 
to  authorize  a  particular  activity  on  the 
area  and  shall  furnish  such  other 
information  for  identification  purposes 
as  may  be  requested, 

§  96.33  Revocation  or  refection  of 
permits;  appeals. 

(a)  Who  may  appeal:  A  permittee  or 
permit  applicant  who  is  adversely 
affected  by  a  monument  manager’s 
decision  or  order  relating  to  privileges 
granted  or  sought  by  permit  on  a 
national  wildlife  monument.  ’This 
section  does  not  apply  to  the  appeal  of 
permits  or  applications  for  rights-of-way 
which  are  outlined  in  §  100.22  of  this 
Subchapter  R 

(b)  Preliminary  procedure.  Prior  to 
making  any  adverse  decision  or  order  on 
a  permit  or  application  for  permit,  the 
monument  manager  shall  provide  the 
permittee  or  applicant  with  written 
notice  of  the  proposed  action,  the 
reasons  for  such  proposed  action  and  its 
effective  date.  Within  thirty  (30)  days  of 
issuance  of  such  notice,  the  permittee  or 
applicant  shall:  (1)  present  the 
monument  manager  with  a  written 
statement  of  objection  to  the  proposed 
action  or  date  and  the  reasons  for  such 
objection;  or  (2)  initiate  the  appeals 
procedures  in  paragraph  (c)  of  this 
section  including  the  submission  of 
written  objections  to  the  proposed 
action  and  the  reasons  for  such 
objection.  The  permittee  or  applicant 
shall  be  notified  in  writing  of  the 
monument  manager's  final  decision  or 
order  within  thirty  (30)  days  after 
receipt  of  the  statement  of  objection. 

(c)  Limitation  of  appeals.  The  permit 
applicant  or  permittee  shall  have  thirty 
(30)  days  from  the  issuance  of  the 
monument  manager’s  final  decision  or, 
in  the  case  of  a  direct  appeal  initiated 
pursuant  to  paragraph  (b)(2)  of  this 
section,  the  postmarked  date  of  initial 
notice  from  the  monument  manager,  in 
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which  to  file  written  appeal  to  the  Area 
Director.  The  appellant  shall  be  notified 
in  writing  of  the  Area  Director’s  decision 
within  thirty  (30)  days  of  receipt  of  the 
appeal.  The  Area  Director's  decision 
shall  constitute  final  agency  action  on 
the  permit  revocation  or  rejection. 

(d)  Oral  presentation.  Upon  request, 
the  appellant  shall  be  provided  an 
opportunity  for  oral  presentation  before 
the  Area  Director  within  the  thirty  (30) 
day  appeal  period. 

(e)  Addresses.  The  addresses  of  the 
appropriate  officials  to  whom  appeals 
may  be  taken  shall  be  furnished  in  each 
notiHcation  or  order. 

(f)  Compliance  pending  appeal. 
Compliance  with  any  final  decision  or 
order  of  the  monument  manager  shall 
not  be  suspended  by  reason  of  an 
appeal  having  been  taken  unless  such 
suspension  is  authorized  in  writing  by 
the  Area  Director,  and  then  only  upon  a 
determination  by  the  Area  Director  that 
such  suspension  will  not  be  detrimental 
to  the  interests  of  the  United  States.The 
decision  to  grant  a  suspension  may  be 
conditioned  upon  the  submission  and 
acceptance  of  a  bond  deemed  adequate 
to  indemnify  the  United  States  from  loss 
or  damage  which  may  occur  as  a  result 
of  the  suspension  pending  appeal. 

Subpart  D— *Fees  and  Charges 

§  96.41  General  provisions. 

Reasonable  charges  and  fees  may  be 
established  for  certain  public  recreation 
uses  of  national  wildlife  monuments. 
Regulations  regarding  recreation  fees 
are  contained  in  36  CFR  Part  1227. 

Subpart  E— Concessions 

§  96.51  General  provisions. 

Public  use  facilities  may  be  operated 
on  Federal  lands  within  a  national 
wildlife  monument  by  concessionaires 
or  cooperators  under  appropriate 
contract  or  legal  agreement  where:  (1) 
there  is  a  demonstrated  justified  need 
for  services  or  facilities  that  cannot  be 
adequately  provided  on  private  or  State 
owned  lands  within  or  near  the 
monument,  and  (2)  such  services  or 
facitities  are  compatible  with  the 
historic  and  scientific  purposes  for 
which  the  monument  was  established. 

Subpart  F— Safety  Regulations 

§96.61  Public  safety. 

Persons  using  national  wildlife 
monuments  shall  comply  with  all 
applicable  Federal  or  State  safety 
requirements,  including  the  safety 
requirements  which  may  be  established 
under  the  provisions  of  this  Subpart  H 
for  each  individual  monument  and  any 


safety  provisions  which  may  be 
included  in  leases,  agreements,  or 
permits. 

§  96.62  Reporting  of  accidents. 

Accidents  involving  damage  to 
property,  injury  to  the  public  or  injury  to 
wildlife  that  occur  within  the  boundaries 
of  any  national  wildlife  monument  are 
to  be  reported  as  soon  as  possible  by  the 
persons  involved  to  the  monument 
manager  or  other  personnel  on  duty  at 
the  national  wildlife  monument 
headquarters  or  subheadquarters.  This 
report  does  not  relieve  persons  fi'om  the 
responsibility  of  making  any  other 
accident  reports  which  may  be  required 
imder  applicable  Federal,  State,  or  local 
law. 

PART  97— PUBLIC  ENTRY  AND  USE 
Subpart  A— Introduction 

97.11  Purpose  of  regulations. 

Subpart  B— Public  Entry 

97.21  General  trespass  provision. 

97.22  General  regulations  on  entry. 

97.23  Exception  for  entry  for  economic  use 
privileges. 

97.24  Exception  for  emergency  access. 

Subpart  C— Public  Use  and  Recreation 

97.31  General  provisions. 

97.32  Recreation  uses. 

97.33  Special  regulations 

97.34  Special  regulations  concerning  public 
use,  recreation  and  access  for  individual 
national  wildlife  monuments,  [reserved] 

97.35  Cabin  sites. 

97.36  Public  assemblies  and  meetings. 

97.37  Guiding  operations. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 
432;  Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978,  (43  FR  57009)). 

Subpart  A— Introduction 

§  97.1 1  Purpose  of  regulations. 

The  regulations  in  this  Part  govern  the 
circumstances  under  which  the  public 
can  enter  and  use  a  national  wildlife 
monument. 

Subpart  B— Public  Entry 

§  97.21  General  trespass  provision. 

(a)  No  person  shall  trespass,  enter, 
occupy,  use,  or  be  upon,  any  national 
wildlife  monument,  except  as 
specifically  authorized  in  this 
Subchapter  H. 

(b)  Except  for  household  pets  and  sled 
dogs  under  direct  control  of  their  owner 
or  handler,  or  when  authorized  under  a 
special  use  permit,  no  domesticated 
animal  including  but  not  limited  to  hogs, 
horses,  sheep,  reindeer  and  cattle,  shall 


be  permitted  to  enter  or  to  roam  at  large 
wi^in  a  national  wildlife  monument. 

§  97.22  General  regulations  on  entry. 

(a)  Any  person  entering  or  using  any 
national  wildlife  monument  shall 
comply  with  the  regulations  in  this 
Subchapter  H,  the  provisions  of  any 
special  regulation  applicable  to  the 
monument  and  any  other  official 
notification  as  is  appropriate  under 

§  96.21. 

(b)  A  permit  shall  not  be  required  for 
entering  a  national  wildlife  monument 
unless  otherwise  provided  under  the 
provisions  of  this  Subchapter  H.  A 
permittee  shall  abide  by  ail  the  terms 
and  conditions  set  forth  in  the  permit 

§  97.23  Exception  for  entry  for  economic 
use  privileges. 

Access  to  and  travel  upon  a  national 
wildlife  monument  by  a  person  granted 
economic  use  privileges  for  that 
monument  may  be  restricted  to  a 
specified  area  in  accordance  with  the 
provisions  of  the  economic  use 
agreement  lease,  or  permit 

§  97.24  Exception  for  emergency  access. 

A  permit  shall  not  be  required  for 
emergency  access  to  any  national 
wildlife  monument  area  which  has  been 
closed  to  general  access  and  use,  when 
such  emergency  access  is  required  for 
temporary  shelter,  protection,  or  to 
protect  life  or  property. 

Subpart  C— Public  Use  and  Recreation 

§  97.31  General  provisions. 

Public  recreation  will  be  permitted  on 
a  national  wildlife  monument  as  an 
appropriate  incidental  or  secondary  use, 
as  long  as  such  recreational  use  is 
practicable  and  compatible  with  the 
scientific  and  historic  purposes  for 
which  the  monument  was  established 
and  with  other  authorized  Federal 
operations.  When  a  particular 
recreational  use  is  to  be  prohibited,  the 
public  will  be  notified  under  the 
provisions  of  this  Subchapter  H. 

§  97.32  Rscreadonal  uses. 

Recreational  uses  may  include  but  not 
limited  to,  sightseeing,  nature 
observation  and  photography,  cross¬ 
country  skiing,  dog  sledding,  sport 
hunting  and  fishing,  boating,  camping, 
ice  skating,  picnicking,  goldpanning, 
swimming,  snowmobiling  and  other 
similar  activities. 

§  97.33  Special  regulations. 

(a)  Special  regulations  shall  be  issued 
for  public  use,  access,  and  recreation 
within  individual  national  widlife 
monuments  where  there  is  a  need  to 
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amend  or  modify  the  regulations 
contained  in  this  Subchapter  H.  The 
issued  special  regulations  will 
supplement  the  provisions  in  this  Part 
97. 

(b)  Special  recreational  use 
regulations  may  contain  the  following 
items: 

(1)  Recreational  uses  prohibited. 

(2)  Seasons,  period,  or  specific  time  of 
use. 

(3)  Description  of  areas  closed  to 
recreation. 

(4)  Specific  conditions  or 
requirements. 

(5)  Other  provisions  as  necessary. 

(c)  Special  regulations  for  public  use. 
access,  and  recreation  are  published  in 
the  daily  issue  of  the  Federal  Register 
and  may  be  codified  in  the  Code  of 
Federal  Regulations.  They  shall  be 
issued  in  compliance  with  procedures 
contained  in  the  Departmental  Manual. 

§  97.34  Speciai  regulations  concerning 
public  use,  recreation  and  access  for 
individual  national  wildlife  monuments. 
[Reserved] 

§  97.35  Cabin  sites. 

The  following  conditions  shall  apply 
regarding  the  construction,  use  and 
occupancy  of  cabins  and  related 
structures  on  federal  lands  within  a 
national  wildlife  monument. 

(a)  Construction  of  new  cabins  is 
prohibited  except  as  authorized  by  a 
nontransferable,  five  year  special  use 
permit  issued  by  the  monument 
manager.  Such  special  use  permit  shall 
only  be  issued  upon  a  determination 
that  the  proposed  use,  construction  and 
maintenance  of  a  cabin  is  compatible 
with  the  historic  and  scientific  purposes 
for  which  the  monument  was 
established  and  that  the  use  of  the  cabin 
is  either  directly  related  to  the 
administration  of  the  monument  or  is 
necessary  to  provide  for  a  continuation 
of  an  on-going  activity  or  use  otherwise 
allowed  within  the  monument  where  the 
permit  applicant  has  no  reasonable 
alternative  site  for  constructing  a  cabin. 
No  special  use  permit  shall  be  issued  to 
authorize  the  construction  of  a  cabin  for 
private  recreational  use.  Special  use 
permits  for  new  cabins  may  be  renewed 
with  the  concurrence  of  the  monument 
manager  and  the  permittee  in 
accordance  with  the  criteria  of  this 
subsection. 

(b)  Traditional  and  customary  uses  of 
existing  cabins  and  related  structures  of 
Federal  lands  within  a  national  wildlife 
monument  may  be  allowed  to  continue 
in  accordance  with  a  nontransferable. 
five  year  special  use  permit  issued  by 
the  monument  manager,  provided  that 
such  uses  are  compatible  with  the 


historic  and  scientific  purposes  for 
which  the  monument  was  established. 
Such  special  use  permits  may  be 
renewed  with  the  concurrence  of  the 
monument  manager  and  the  permittee  in 
accordance  with  the  criteria  of  this 
subsection.  No  special  use  permits  shall 
be  Issued  to  authorize  the  use  of  an 
existing  cabin  constructed  for  private 
recreational  use. 

(c)  No  special  use  permit  shall  be 
issued  under  this  Section  unless  the 
permit  applicant: 

(1)  In  the  case  of  existing  cabins  or 
structures,  reasonably  demonstrates  by 
affadavit  bill  of  sale  or  other 
documentation,  proof  of  possessory 
interests  or  right  of  occupancy  in  the 
cabin  or  structure; 

(2)  Submits  an  acceptable  sketch  or 
photograph  of  the  existing  or  proposed 
cabin  or  structure  and  a  map  showing  its 
geographic  location; 

(3)  Agrees  to  vacate  and  remove, 
within  a  reasonable  time  period 
established  by  the  monument  manager, 
all  personal  property  from  the  cabin  or 
structure  upon  non-renewable  or 
revocation  of  the  permit;  and 

(4)  Acknowledges  in  the  permit 
application  that  ^e  applicant  has  no 
interest  in  the  real  property  on  which 
the  cabin  or  structure  is  located  or  will 
be  constructed. 

(d)  The  Federal  government  shall 
retain  ownership  of  all  new  and  existing 
cabins  and  related  structures  on  Federal 
lands  within  a  national  wildlife 
monument  and  there  shall  be  no 
proprietary  rights  or  privileges  conveyed 
through  the  issuance  of  the  special  use 
permit  required  by  paragraphs  (a)  or  (b) 
of  this  section.  Cabins  or  other 
structures  not  under  permit  shall  be 
used  only  for  official  government 
business;  provided  however,  that  during 
emergiencies  involving  the  safety  of 
human  life  or  where  designated  for 
public  use  by  the  monument  manager, 
these  cabins  may  be  used  by  the  general 
public. 

§  97.36  Public  assemblies  and  meetings. 

(a)  Public  meetings,  assemblies, 
demonstrations,  and  other  public  events 
or  expressions  of  view  may  be  permitted 
within  a  national  wildlife  monument  in 
accordance  with  a  special  use  permit 
issued  by  the  monument  manager. 

(b)  Any  application  for  such  permit 
shall  set  forth  the  name  of  the  applicant, 
the  date.  time,  duration,  nature  and 
place  of  the  proposed  event,  an  estimate 
of  the  numb^  of  persons  expected  to 
attend,  and  a  statement  of  equipment 
and  facilities  to  be  used  in  connection 
therewith. 


(c)  The  monument  manager  may  issue 
a  permit  on  proper  application  unless: 

(1)  A  prior  application  for  the  same 
time  and  place  has  been  made  which 
has  been  or  will  be  granted;  or 

(2)  The  activity  will  present  a  clear 
and  present  danger  to  public  health  or 
safety,  or  undue  disturbance  to  the  other 
users  or  resources  of  the  area;  or 

(3)  The  activity  is  of  such  nature  that 
it  cannot  be  reasonably  accommodated 
in  the  particular'national  wildlife 
monument;  or 

(4)  The  activity  is  not  compatible  with 
the  historic  and  scientific  purposes  of 
the  national  wildlife  monument. 

(d)  The  permit  may  contain  such 
conditions  as  are  reasonably  necessary 
to  ensure  that  sudi  use  of  the  monument 
is  consistent  with  the  historic  and 
scientific  purposes  for  which  it  was 
established.  It  may  also  contain 
reasonable  limitations  on  the  time  and 
area  within  which  the  activity  is 
permitted. 

§  97.37  Guiding  operations. 

Commercial  guiding  operations  may 
be  allowed  in  accordance  with  a  special 
use  pennit  issued  by  the  monument 
manager  if  such  operations  are 
compatible  with  the  historic  and 
scientific  purposes  for  which  the 
monument  was  established.  Such 
operations  shall  be  conducted  in 
accordance  with  applicable  State  and 
Federal  law  and  any  special  terms  or 
conditions  required  by  the  special  use 
permit. 

PART  98— PROHIBITED  AND 
RESTRICTED  ACTS 

Subpart  A — Introduction 

Sec. 

98.11  Purpose  of  regulations. 

Subpart  B— Taking  Violations 
98.21  General  provisions. 

Subpart  C— The  Use  of  Vehicles 

98.31  General  provisions  regarding  vehicles. 
9832  Boats. 

98.33  Aircraft. 

Subpart  D— The  Use  of  Weapons 

98.41  Fireworks  and  explosives. 

98.42  Firearms. 

98.43  Weapons  other  than  firearms. 

Subpart  E— Inluring  or  Damaging  Plants 
and  Animals 

98.51  Disturbing,  injuring,  and  damaging 
,  plants  and  animals.  „ 

98.52  Introduction  of  plants  and  animals. 

Subpart  F— Acttons  Against  Real  or 
Personal  Property 

98.61  Destruction  or  removal  of  property. 

98.62  Search  for  and  removal  of  other 
valued  objects. 

98.63  Mining. 
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Subpart  G— Unauthorized  Use  of  Light  and 
Sound  Eqatpment 

See. 

98.71  Motion  or  sound  pictures. 

96.72  Audio  Equipment. 

Subpart  H  ■Peraonal  Conduct 

98.81  Alcoholic  beverages. 

98.82  Possession  and  delivery  of  controlled 
eubstances. 

98.83  interferenoe  with  persons  engaged  in 
authorized  activities. 

Subpart  I— Miscellaneous  Prohibitions 

98.91  Private  structures. 

98.9^  Unattended  or  abandoned  property. 

98.93  Disposal  of  waste. 

98.94  Fires. 

98.95  Advertising. 

98.96  Private  operations. 

Antfaerity:  (Sec.  3.  34  StaL  225. 16  U.S.a 
432;  Sec.  4, 76  StaL  654. 16  460k-3;  Sec. 

7.  70  StaL  1122. 16  U-S.C.  742f:  Presidential 
Proclamations  of  Dec.  1. 1978  (43  FR  57009)}. 

Subpart  A— introduction 

§  98.1 1  Purpose  of  regulations. 

(a)  The  regulations  in  this  part  govern 
those  acts  by  the  public  whii±  are 
prohibited  or  restricted  once  the  public 
enters  a  national  wildlife  monument. 

Subpart  B— Taking  Violations 

§  98.21  General  provisions. 

No  person  shall  take  any  animal  or 
plant  within  any  national  wildlife 
monument  except  as  authorized  under 
this  Subchapter  R 

Subpart  C— The  Use  of  Vehicles 

f  96.31  General  provisions  regarding 
vehicles. 

Travel  in  or  use  of  any  motorized 
vehicles,  including  those  used  on  air, 
water,  ice  or  snow  is  subject  to  the 
following  requirements  and  tinutations: 

(a)  Snowmobiles  may  be  operated  on 
lands  and  frozen  water  surfaces  except 
where  specifically  prohibited,  fai 
determining  whe  Aer  to  restrict  the  use 
of  snowmobiles  or  to  temporarily  or 
permanendy  close  a-zoute  or  area  to 
snowmobile  use,  the  monument  manager 
shall  be  guided  by  die  criteria  contain^ 
in  Section  3  of  Executive  Order  No. 

11644  (34  FR  2877),  as  amended,  and 
shall  consider  factors  such  as  other 
visitor  uses,  public  health  and  safety, 
environmental  and  resource  protection, 
endangered  and  threatened  species 
conservatioix  research  activities, 
protection  of  historic  and  scientific 
values,  aesthetics  and  other 
management  considerations  necessary 
to  ensure  that  snowmobile  use  is 
compatible  with  the  scientific  and 
historic  purposes  for  whmh  the 
monument  was  created,  if  the  monument 


manager  determines,  at  any  time,  that 
the  use  of  snowmobiles  in  any  area  or 
on  any  route  will  cause,  or  is  causing, 
considerable  adverse  effects  on  pubhe 
health  and  safety,  sod,  vegetation,  fish 
or  wildlife,  fish  or  wildlife  habitat  other 
historic  or  scientific  resources,  or  any 
adverse  effect  upon  endangered  or 
threatened  species  or  their  habitats,  that 
area  or  route  shall  be  immediately 
closed  to  the  type  of  use  causing  the 
adverse  effects.  FoUovring  closure,  any 
area  or  route  so  closed  shall  be 
evaluated  in  accordance  with  the 
criteria  and  factors  set  frirtii  in  the 
beginning  of  this  paragraph  (a)  prior  to  a 
final  decision  on  whether  to  reopen  or 
permanently  close  the  area  ot  route.  No 
area  or  route  shall  be  reepened  until  tiie 
monument  manager  detenmnes  that 
adverse  effects  have  b»n  eliminated 
and  that  measures  have  been 
implemented  to  prevent  further 
recurrence.  See  S  106.22  for  provisions 
regarding  the  closure  of  an  area  to  the 
use  of  snowmobiles  for  subsistence 
pmposes. 

(b)(1)  Off-road  vehicles  other  than 
snowmobiles  are  prohibited  except 
where  ^)ecifically  authorized  by 
designated  route  or  area.  In  determining 
whe^er  to  designate  routes  or  areas  for 
off-rdad  vehicle  traffic  otiier  than 
snowmobiles,  the  monument<manger 
shall  be  guided  by  the  criteria  contained 
in  Section  3  of  Executive  Order  No. 
11644  (34  nt  2877),  as  amended,  and 
shall  consider  factors  such  as  otiier 
visitor  uses,  public  health  and  safety, 
environmental  and  resource  protection, 
endangered  and  threatened  species 
conservation,  researdi  activities, 
protection  of  historic  and  scientific 
values,  aesthetics  and  other 
management  considerations  necessary 
to  60810*6  that  such  off-road  vehicle  use 
is  compatible  with  tiie  historic  and 
scientific  purposes  for  which  the 
monument  was  established.  If  the 
monument  manager  determines  at  any 
time  that  the  continued  use  of  off-road 
vehicles  on  any  designated  route  or  area 
will  cause,  or  is  causing,  considerable 
adverse  effects  on  public  health  and 
safety,  soil,  vegetation,  fish  or  wildlife, 
fish  or  wildlife  habitaL  other  historic  or 
scientific  resources,  or  any  adverse 
impact  upon  endangered  and  threatened 
species  or  their  habitats,  that  route  or 
area  shall  be  immediately  closed  to  the 
type  of  use  causing  the  adverse  effects. 
Following  closure,  any  route  or  area  so 
closed  slmll  be  evaluated  in  accordance 
with  the  criteria  and  factors  set  forth  in 
the  beginning  of  this  paragraph  (b)  prior 
to  a  final  decision  on  vdietiier  to  reopen 
or  permanently  close  the  affected 
vicinity.  No  area  or  route  shall  be 


reopened  until  the  monument  manager 
determines  that  adverse  effects  have 
been  eliminated  and  that  measures  have 
been  implemented  to  prevent  further 
recurrence. 

(b)(2)  Notwithstanding  any  other 
provision  of  this  section,  any  person 
who  has  a  valid  property  or  occupancy 
interest  in  lands  wltich  are  locat^ 
within,  or  effectively  surrounded  by,  a 
national  wildlife  monument  may  apply 
for  a  special  use  permit  authorizing  the 
operation  of  an  dff-road  vehicle  other 
than  a  snowmobile  across  Federally 
owned  or  controlled  laiuls  within  the 
monument  Upon  application,  the 
monument  manager  shall  issue  such  a 
special  use  permit  which  shell  specify 
reasonable  routes  and  methods  of 
access  within  the  monument  to  be  used 
by  the  permit  applicanL  These  routes 
and  methods  of  access  shall  be  limited 
to  those  traditionally  tsed  by  the 
applicant  unless  the  monument  manager 
detennines  that  reasonabie  alternative 
routes  and  methods  exist  vriiich  would 
be  less  damaging  to  the  environmental 
values  of  the  monument.Whsre  routes 
of  access  have  not  been  established 
previously,  the  momunent  manager,  shall 
establi^  such  reasonable  routes  and 
methods  of  access  which  are  least 
damaging  to  tire  enviroiimental  values  of 
tile  monument.  All  specified  routes  and 
methods  of  accxss  shall  be  recorded  on 
a  map  which  shall  be  available  for 
public  mspection  in  the  monument 
manager’s  office.  Any  modification  or 
establishment  of  a  route  or  method  of 
access  which  requires  the  construction 
of  permanent  improvements  or 
structures  such  as  roads  is  prohibited 
unless  authorized  pursuant  to  the 
provisions  of  Part  100  of  this  Subchapter 
H.  The  provisicHis  of  tiiis  section  shall 
not  apply  to  access  to  and  from  mining 
claims  which  riiall  be  governed  by  the 
provisions  of  Part  107  (Reserved)  of  this 
Subebapter  H  or  the  emergency  mining 
access  regulations  published  onIMarch 
14. 1970  (44  FR  15500),  whichever  are  in 
effect. 

(c)  Except  as  provided  otherwise  by 
the  regulations  set  forth  in  this 
Subchapter  R  the  laws  and  regulations 
of  the  State  of  Alaska  shall  govern 
traffic  and  the  operation  and  use  of 
motorized  vehicles  within  the 
boundaries  of  a  national  wildlife 
monument.  Such  State  laws  and 
regulations  which  are  now  or  may 
hereafter  be  in  effect  are  hereby 
adopted  and  made  a  part  of  the 
regulations  in  this  Part. 

(d)  Every  motor  vehicle  shall  at  all 
times  be  equipped  with  a  muffler  in 
good  working  order,  which  cannot  be 
removed  or  otherwise  altered  while  tfie 
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vehicle  is  being  operated  within  a 
national  wildlde  monument.  To  prevent 
excessive  or  unusual  noise,  no  person 
shall  use  a  muffler  cut-out,  bypass,  or 
similar  device  upon  a  motor  vehicle.  A 
vehicle  that  produces  unusual  or 
excessive  noise  or  visible  pollutants  is 
prohibited. 

(e)  A  monument  manager,  by  posting 
of  appropriate  signs  or  by  marking  on  a 
map  which  shall  be  available  at  the 
monument  headquarters  or  , 
subheadquarters  may  require  that  any 
motor  veUcle  operating  in  the 
designated  area  shall  be  equipped  with 
a  spark  arrestor  that  meets  standard 
5100-la  of  &e  United  States  Forest 
Service,  Department  of  Agriculture, 
which  standard  includes  the 
requirements  that  such  spark  arrestor 
shall  have  an  eHiciency  to  retain  or 
destroy  at  least  80  percent  of  carbon 
particles,  for  all  flow  rates,  and  that 
such  spaik  arrestor  has  been  warranted 
by  its  manufacturer  as  meeting  the 
above  mentioned  efficiency  requirement 
for  at  least  1,000  hours,  subject  to 
normal  use,  with  maintenance  and 
mounting  in  accordance  with  the 
manufacturer’s  recommendations. 

(f)  No  motor  vehicle  may  be  operated 
in  any  manner  that  will  result  in  the 
herding,  harassment,  hazing  or  driving 
of  wildlife  for  hunting  or  other  purposes. 
The  use  of  motor  vehicles  may  also  be 
subject  to  other  requirements  which  are 
established  under  the  provisions  of  this 
Subchapter  H. 

S  98.32  Boats. 

The  use  of  boats  in  national  wildlife 
monuments  is  authorized  except  where 
specifically  prohibited  or  restricted 
under  the  provisions  of  this  Subchapter 
H.  Such  uses  are  subject  to  the  following 
restrictions; 

(a)  The  laws  and  regulations  of  the 
State  of  Alaska  shall  govern  boating 
activities  and  the  operation  and  use  of 
boats.  Such  State  laws  and  regulations 
which  are  now  or  may  hereafter  be  in 
effect  are  hereby  adopted  and  made  a 
part  of  the  regulations  in  this  part 

(b)  The  laws  and  regulations  of  the 
U.S.  Coast  Guard  wit^  whose 
jurisdictional  boundaries  a  national 
wildlife  monument  or  portion  thereof  is 
located  shall  govern  boating  activities 
and  the  operation  and  use  of  boats.  Such 
U.S.  Coast  Guard  rules  and  regulations 
which  are  now  or  may  hereafter  be  in 
effect  are  hereby  adopted  and  made  a 
part  of  the  regulations  in  this  part 

(c)  Government-owned  docks,  piers 
and  floats  shall  not  be  used  for  loading 
and  unloading  of  boats,  except  in 

*  emergencies  or  unless  specifically 
authorized  by  the  monument  manager. 


$  98.33  Aircraft  \ 

(a)  The  operation  of  fixed-wing 
aircraft,  including  landings  and  take¬ 
offs,  are  authorized  except  where 
specifically  prohibited,  llie  use  or 
landing  of  helicopters  may  only  be 
authorized  pursuant  to  a  special  use 
permit  issued  by  the  monument 
manager.  Emergency  landings  in  closed 
areas  shall  be  allowed  in  accordance 
with  the  provisions  of  §  97.24  of  this 
Subchapter  H.  The  laws  and  regulations 
of  the  Federal  Aviation  Administration 
and  the  State  of  Alaska  shall  govern 
aircraft  activities  and  the  operation  and 
use  of  aircraft  Such  Federd  Aviation 
Administration  and  State  rules  and 
regulations  which  are  now  or  may 
hereafter  be  in  effect  are  hereby 
adopted  and  made  a  part  of  the 
regulations  in  this  part 

(b)  The  operation  of  aircraft  at 
altitudes  and  in  flight  paths  resulting  in 
harassment  of  wildlife  is  prohibited. 

(c)  The  owners  of  any  aircraft  downed 
after  December  1, 1978,  shall  remove  the 

.  aircraft  and  all  component  parts  thereof 
in  accordance  with  procedures  set  forth 
in  a  permit  issued  by  the  monument 
manager.  The  monument  manager  may 
waive  the  requirements  of  this 
Subsection  upon  a  determination  that 

(1)  The  removal  of  a  downed  aircraft 
would  constitute  an  unacceptable  risk  to 
human  life; 

(2)  The  removal  of  a  downed  aircraft 
would  result  in  extensive  resource 
damage;  or 

(3)  The  removal  of  a  downed  aircraft 
is  otherwise  impossible  or 
impracticable.  Salvaging,  removing, 
possessing  or  attempting  to  salvage, 
remove  or  possess  aircraft  is  prohibited, 
except  in  accordance  with  procedures 
set  forth  in  a  permit  issued  by  the 
monument  manager. 

(d)  Temporary  closures  or  restrictions 
shall  be  published  as  “Notices  to 
Airmen”  issued  by  the  Department  of 
Transportation,  and  designated  on  a 
map  of  the  area  which  shall  be  available 
for  public  inspection  at  the  office  of  the 
monument  manager.  Following 
temporary  closure  or  restriction,  any 
area  so  closed  shall  be  evaluated  in 
accordance  with  the  criteria  stated  in 

§  96.21  (e)  of  this  Subchapter  H  prior  to  a 
final  decision  on  whether  to  reopen  or 
permanently  close  the  area.  Permanent 
closures  shall  be  published  as  a 
regulatory  notice  in  the  United  States 
Government  Flight  Information  Service 
“Supplement  Alaska,”  posted  at  Flight 
Service  stations  and  the  post  offices  of 
second  class  cities  and  designated  on  a 
map  of  the  area  which  shall  be  available 
for  public  inspection  at  the  office  of  the 
monument  manager.  Prior  to  making  a 


final  decision  on  permanent  closure  of 
an  area,  notice  of  such  intention  shall  be 
published  in  accordance  with  the 
provisions  of  S  96.21  of  this  Subchapter 
H. 

Subpart  D— The  Use  of  Weapons 

S  98.41  Hraworks  and  explosive 

Carrying,  possessing,  or  discharging 
firewoiics,  or  explosives  on  national 
wildlife  monuments  is  prohibited  unless 
specifically  authorized  under  the 
provisions  of  this  Subchapter  R 

$98.42  Hrearms. 

The  possession,  use  and  transporting 
of  firearms  on  national  wildlife 
monuments  is  authorized  for  hunting 
and  personal  protection  in  accordance 
with  applicable  State  and  Federal  laws 
imless  specifically  prohibited  or 
otherwise  restricted  by  the  monument 
manager  under  the  provisions  of  this 
Subchapter  R 

$  98.43  Weapons  other  than  firearms. 

The  transporting  use  and  possession 
of  weapons  other  than  firearms  is 
authorized  for  hunting  and  personal 
protection  in  accordance  with 
applicable  State  and  Federal  law  unless 
specifically  prohibited  or  otherwise 
restricted  by  the  monument  manager 
under  the  provisions  of  this  Subchapter 
R 

Subpart  E— Injuring  or  Damaj^ng 
Plants  and  Animals 

$  98.51  Disturbing,  injuring,  and  damaging 
plants  and  animals 

Di8tiu*bing,  injuring,  destroying, 
collecting  or  attempting  to  distu^, 
injure,  destroy  or  collect  any  plant  or 
animal  on  any  national  %vildlffe 
monument  is  prohibited  unless  resulting 
from  an  activity  otherwise  permitted 
under  this  Sub^apter  R  llie 
noncommercial  cutting  of  standing  live 
timber  for  uses  such  as  house  logs  or 
firewood  may  be  permitted  in 
accordance  with  a  special  use  permit 
issued  by  the  monument  manager  if  such 
cutting  is  determined  to  be  compatible 
with  the  historic  and  scientific  purposes 
for  which  the  monument  was 
established.  The  noncommercial 
gathering  of  fruits,  berries,  mushrooms, 
and  other  plant  material  including  dead 
or  downed  timber  for  firewood  shall  be 
allowed  without  permit 

$  98.52  Introduction  of  plants  and 
animals. 

Animals  and  plants  or  their  parts 
taken  elsewhere  shall  not  be  introduced, 
libnnted,  or  placed  on  any  national 
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wildlife  monumsat  except  as  expressly 
authorized  under  this  Subchapter  H. 

Subpart  F— Actions  Against  Reai  or 
Personai  Property 

§  98.61  Destruction  or  removal  of 
property. 

The  destruction,  injury,  defacement, 
disturbance,  or  the  imauthorized 
removal  of  any  public  property  including 
natural  objects  or  private  property  on  or 
from  any  national  wildlife  monument  is 
prcdiibited  unless  specifically  authorized 
under  the  provisions  of  this  Subchapter 
H. 

§  98.62  Search  for  and  removal  of  valuad 
objects. 

(a)  No  person  aha  11  search  for  or 
remove  buried  treasure,  treasure  trove, 
valuable  semiprecious  rocks,  stones, 
archeological,  paleontological  or  mineral 
specimens  on  national  wildlife 
momunents  unless  authorized  by  special 
use  permit  or  under  the  provisions  of 
this  Subchapter  H. 

(b)  Permits  are  required  for 
archeological  and  paleontological 
studies  (m  national  wildlife  monuments 
in  accordanoe  with  tiie^irovisions  of  43 
CFRPartS. 

(c)  Except  for  valid  existing  rights  in 
claims,  gold  extraction  by  methods  other 
than  a  hand-held  pan  is  prohibited. 
Panning  for  gold  for  recreational 
purposes  is  authorized  provided  tiiat 
only  a  hand-held  pan  is  used  and 
streambed  coitiours  or  streamflows  ate 
not  modified  or  obstructed. 

$98.63  Mining. 

Prospecting  or  locating  new  mining 
claims  on  Federal  lands  within  naticmal 
wildlife  monuments  is  prohibited. 
Pending  publication  of  Part  107 
[reserved]  governing  mining  access  and 
development,  persons  possessing  valid 
existing  rights  in  unpatented  mining 
claims  shall  be  authorized  to  undertake 
such  surface  disturbance  activities  as 
are  necessary  and  directly  related  to 
mining  operations  upon  the  mining 
claim;  Provided  however,  that  such 
surface  disturbance  activities  shall  be 
kept  to  the  minhmun  required  for  the  , 
development  of  tiie  mining  claim  and 
shall  not  constitute  a  nuisance  or 
significantly  injure  or  adversely  affect 
adjacent  F^erally  owned  or  coiitroUed 
lands  or  waters  within  the  monument. 
See  the  emergency  mining  access 
regulations  published  March  14, 1979  (44 
FR 15500)  for  provisions  regarding 
mining  Moess  permits  for  mining 
activities  involving  national  wildlife 
monuments  pending  final  publication  of 
Part  107. 


Subpart  G— Unauthorized  Use  of  Light 
and  Sound  Equipment 

§98.71  Motion  or  sound  pietum. 

The  taking  or  filming  of  any  motion  or 
sound  picutres  on  a  national  wildlife 
monument  for  subsequent  commercial 
use  is  prohibited  except  as  may  be 
authorized  under  the  provisions  of  43 
CFR  Part  5. 

$  98.72  AocHo  sqoipawnt 

Hie  operation  or  use  of  audio  devices 
including  radios,  recording  and 
playback  devices,  loudspeaken, 
television  sets,  public  address'systems 
and  musical  instruments  witiiin  a 
national  wildlife  monument  so  as  to 
cause  unreasonable  disturbance  to 
persons  or  wildlife  in  tiie  vicinity  is 
prohibited. 

Subpart  H-^Personal  Conduct 

§98A1  AleohoOc  baveraoas. 

Entering  or  remaining  upon  any 
national  wildlife  monument  when  under 
the  influence  of  alcohol,  to  a  degree  that 
may  endanger  oneself  or  other  persons 
or  property  or  unreasonably  annoy 
persons  in  the  vicinity,  is  prohibited. 

$98,82  Ppasasslon  ami  dagvary Of 
controlod  subatanoaa. 

Possession,  delivery  or  use  of 
controlled  substances  is  prohibited 
unless  authorized  by  applicable  Federal 
and  State  Law.  For  purposes  of  this 
Section,  the  term  “controlled  substance" 
means  a  drug  or  other  substance,  or 
immediate  precursor,  included  in 
Schedules  I.  U,.  IIL’IV  or  V  of  Part  B  of 
the  Controlled  Substance  Act  (21  U.S.C. 
812)  or  any  drug  or  substance  added  to 
these  schedules  pursuant  to  the  terms  of 
the  Controlled  Sifostance  Act. 

$  98.83  tntarference  with  persons 
engaged  in  authorized  activities. 

Disturbing,  molesting,  or  interfering 
with  any  employee  of  the  United  States 
or  of  any  local  or  State  government 
engaged  in  official  business,  or  with  any 
private  person  engaged  in  the  pursuit  of 
an  autiiorized  activity  on  any  national 
wildlife  monument,  is  prohibited. 

Subpart  I— Miscellaneous  Prohibitions 

$  98A1  Private  stmcturea. 

Except  as  may  be  authorized  under 
this  Subchapter  H,  no  person  shall 
construct,  install,  occupy,  or  maintain 
any  building,  log  boom,  pier,  dock, 
fence,  wall,  pile,  anchorage,  or 
obstruction  in  any  national  wildlife 
monument. 


$  98.92  Unattended  or  abandoned 
property. 

(a)  Leaving  any  snowmobile,  vessel, 
off-road  vehicle  or  other  personal 
property  unattended  for  longer  tiian  9 
months,  witiiout  prior  permission  of  the 
monument  manager  is  prohibited  and 
any  property  so  left  may  be  hnpoimded 
by  the  monument  manager. 

(b)  The  monument  manager  may:  (1) 
designate  areas  where  personal  property 
may  not  be  left  unattended;  (2)  establish 
limits  on  the  amount  and  type  of 
personal  property  that  may  be  left 
unattended;  (3)  designate  areas  in  which 
unattended  personal  property  may  be 
left  for  periods  of  time  to  be  determined 
by  the  monument  manager;  or  (4) 
prescribe  the  manner  in  which  personal 
property  may  be  left  unattended. 

(c)  In  the  event  unattended  property 
interferes  with  the  safe  and  orderly 
management  of  part  of  the  wildlife 
monument,  or  is  causing  damage  to 
monument  resources,  it  may  be 
impounded  by  the  monument  manager 
at  any  time. 

$  98A3  PitpAvsl  of  waste. 

(a)  The  littering,  disposing,  or  dumping 
HI  any  manner  of  gmfaage,  refuse, 
sewage,  sludge,  earth,  rodcs,  or  other 
debris  on  any  national  wildlife 
monument  except  at  points  or  locations 
designated  by  monument  manager, 
or  the  draining  or  dumping  of  oil,  acids, 
pesticide  wastes,  poisons,  or  any  other 
types  of  chemical  wastes  in,  or 
otherwise  polluting  any  waters,  water 
holes,  streams  or  other  areas  within  any 
national  wildlife  monument  is 
prohibited. 

(b)  Persons  using  a  national  wildlife 
monument  shall  comply  with  the 
sanitary  requirements  established  under 
the  provisions  of  this  Subchapter  H  .for 
each  individual  monument,  the 
sanitation  provisions  which  may  be 
included  in  leases,  agreements,  or  use 
penaits,  end  all  applicable  Federal  and 
State  laws. 

$96.94  FIret. 

(a)  The  use  of  campfires  on  Federal 
lands  within  national  wildlife 
monuments  shall  be  permitted  unless 
specifically  prohibited  by  the  monument 
manager.  See  $  98.51  regarding  the 
noncommercial  taking  of  dead  or 
downed  timber  for  firewood.  The 
starting  of  all  other  types  of  fires  on 
Feder^  lands  within  a  monument  is 
prohibited  unless  specifically  authorized 
by  the  monument  manager. 

(b)  In  order  to  prevent  tiie  spread  of 
wildfires,  persons  on  Federal  lands 
within  a  national  wildlife  monument 
shall  nob  (1)  leave  a  fire  unattended  or 
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partially  extinguished:  (2)  throw  a 
burning  cigarette,  match,  or  other  lighted 
substance  from  any  moving  conveyance 
or  throw  any  such  lighted  objects  or 
substances  in  any  place  where  it  may 
start  a  fire;  and  (3)  smoke  on  any  lands, 
including  roads,  or  in  any  buildings 
which  have  been  designated  and/or 
posted  with  no  smoking  signs. 

§  98.95  Advertising. 

Except  as  may  be  authorized,  posting, 
distributing,  or  otherwise  displaying 
private  or  public  notices, 
advertisements,  announcements,  or 
displays  of  any  kind  in  any  national 
wildlife  monument,  other  than  business 
designations  on  private  vehicles  or 
boats,  is  prohibited. 

§  98.96  Private  operations. 

Soliciting  business  or  conducting  a 
commercial  enterprise  on  any  national 
wildlife  monument  is  prohibited  except 
as  may  be  authorized  by  special  use 
permit  issued  by  the  monument 
manager. 

PART  99-ENFORCEMENT,  PENALTY. 
AND  PROCEDURAL  REQUIREMENTS 
FOR  VIOLATIONS  OF  SUBCHAPTER  H 

Subpart  A— Introduction 

Sec.  ^ 

99.11  Purpose  of  regulations. 

Subpart  B— Enforcement  Authority 

99.21  General  provisions. 

Subpart  C— Penalty  Provisions. 

99.31  General  penalty  provisions. 

99.32  Penalty  provisions  concerning  fires 
and  timber. 

Subpart  D — Impoundment  Procedures 

99.41  Impoundment  of  abandoned  property. 

99.42  Impoundment  of  domestic  animals. 

99.43  Destruction  of  dogs. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432:  Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 
7.  70  Stat.  1122, 16  U.S.C.  742f:  Presidential 
Proclamations  of  Dec.  1, 1978  (43  FR  57009).) 

Subpart  A— Introduction 

§  99. 1 1  Purpose  of  regulations. 

The  regulations  in  this  Part  govern  the 
enforcement,  penalty  and  procedural 
requirements  for  violations  of  this 
Subchapter  H. 

Subpart  B— Enforcement  Authority 

§  99.21  General  provisions. 

Authorized  personnel  shall  protect  the 
historic  and  scientific  values  of  the 
national  wildlife  monuments,  including 
fish  and  wildlife  and  their  habitat,  and 
prevent  their  disturbance,  protect 
Service  property  and  facilities,  and 
insure  the  safety  of  the  using  public  to 


the  fullest  degree  possible.  The  control 
of  recreational  use  will  be  enforced  to 
meet  these  purposes  pursuant  to 
Federal,  State,  and  local  law.  the 
provisions  of  this  Subchapter  H  and  any 
special  regulations  issued  pursuant 
thereto,  and  any  additional  prohibitions 
and  restrictions  as  posted. 

Subpart  C— Penalty  Provisions 

§  99.31  General  penalty  provisions. 

(a)  Any  person  who  violates  any  of 
the  provisions,  posted  signs,  or  special 
regulations  of  this  Subchapter  H  or  any 
items,  conditions  or  restrictions  in  a 
permit,  license,  grant,  privilege,  or  any 
other  limitation  established  under  the 
Subchapter  H.  shall  be  subject  to  the 
penalty  provisions  of  this  section. 

(b)  Failure  of  any  person,  utilizing  the 
resources  of  any  national  wildlife 
monument  or  enjoying  any  privilege  of 
use  thereon  for  any  purpose  whatsoever, 
to  comply  with  any  of  the  provisions, 
conditions,  restrictions,  or  requirements 
of  this  Subchapter  H  or  to  comply  with 
any  applicable  provisions  of  Federal  or 
incorporated  State  law  may  render  such 
person  subject  to: 

(1)  The  penalties  as  prescribed  by 
law:  (Sec.  1,  34  Stat.  225, 16  U.S.C.  433; 
Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3);  or 

(2)  Civil  liability  for  trespass  and 
damages. 

§  99.32  Penalty  provisions  concerning 
fires  and  timber. 

(a)  Any  person  violating  sections 
1855-1856  of  the  Criminal  Code  (18 
U.S.C.  1855-1856)  as  they  pertain  to  fires 
on  national  wildlife  monument  lands  of 
the  United  States  shall  be  subject  to 
civil  action  and  to  the  penalty 
provisions  of  law. 

(b)  Any  person  violating  sections 
1852-1853  of  the  Criminal  Code  (18 
U.S.C.  1852-1853)  as  they  pertain  to 
timber  on  national  wildlife  monument 
lands  of  the  United  States  shall  be 
subject  to  civil  action  and  to  the  penalty 
provisions  of  law. 

Subpart  D— Impoundment  Procedures 

§  99.41  impoundment  of  abandoned 
property. 

Any  property  abandoned  on  any 
national  wildlife  monument  is  subject  to 
removal.  The  expense  of  the  removal 
shall  be  borne  by  the  person  owning  or 
claiming  ownership  of  the  property. 

Such  property  is  subject  to  sale  or  other 
disposal  within  3  months  after 
impoundment,  in  accordance  with 
Section  203m  of  the  Federal  Property 
and  Administrative  Services  Act  of  1959, 
as  amended  (40  U.S.C.  484m),  and 
regulations  issued  thereunder.  Former 


owners  may  apply  within  3  years  for 
reimbursement  for  such  property, 
subject  to  disposal  and  storage  costs 
and  similar  expenses,  upon  sufl^cient 
proof  of  ownership. 

§  99.42  Impoundment  on  domestic 
animals. 

(a)  Any  domestic  animal  trespassing 
on  the  lands  of  any  national  wildlife 
monument  may  be  impounded  and 
disposed  of  in  accordance  with  the  laws 
of  ^e  State  of  Alaska  insofar  as  they 
may  be  applicable.  In  the  absence  of 
such  State  statutes,  the  animals  shall  be 
disposed  of  in  accordance  with  this 
section.  See  §  97.21(b)  for  general 
trespass  provisions  of  domestic  animals. 

(b)  If  the  owner  is  known,  an  attempt 
will  be  made  to  serve  a  written  notice 
by  registered  mail  with  rehim  receipt 
requested.  Upon  notification  as 
evidenced  by  returned  written  receipt, 
failure  to  remove  the  animal(s)  within  15 
days  from  receipt  of  such  notice  shall 
result  in  the  sale  or  disposition  of  the 
impounded  animal(s)  as  prescribed  in 
this  section. 

(c)  If  notification  by  registered  mail  is 
unsuccessful  or  if  the  owner  is  unknown, 
no  disposition  of  the  animal(s)  shall  be 
made  until  at  least  30  days  have  elapsed 
from  the  date  of  a  legal  notice  of  the 
impounding  has  been  posted  at  the  local 
post  office  of  appropriate  local  village 
meeting  place  and  15  days  after  a 
second  notice  has  been  published  in  a 
newspaper  in  general  circulation  in  the 
area  in  which  the  trespass  took  place. 

(d)  The  notice,  shall  state  when  and 
where  the  animal  was  impounded  and 
shall  describe  it  by  brand  or  earmark  or 
distinguishing  marks  or  by  other 
reasonable  identification.  The  notice 
shall  specify  the  time  and  place  the 
animal  will  be  ofiered  at  public  sale  to 
the  highest  bidder,  in  the  event  it  is  not 
claimed  or  redeemed.  The  notice  shall 
reserve  the  right  of  the  official 
conducting  the  sale  to  reject  any  and  all 
bids  so  received. 

(e)  Prior  to  such  sale,  the  owner  may 
redeem  the  animal  by  submitting  proof 
of  ownership  and  paying  all  expenses  of 
the  United  States  for,  capturing, 
impounding,  advertising,  care,  forage, 
and  damage  claims. 

(f)  If  an  animal  impounded  under  this 
section  is  offered  at  public  sale  and  no 
bid  is  received  or  if  the  highest  bid 
received  is  an  amount  less  than  the 
claim  of  the  United  States,  the  animal 
may  be  sold  at  private  sale  for  the 
highest  amoimt  obtainable,  or  be 
condenmed  and  destroyed  dr  converted 
to  the  use  of  the  United  States.  Upon  the 
sale  of  any  animal  in  accordance  with 
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tiiis  section,  the  buyer  shall  be  issued  a 
certificate  of  sale. 

(g)  In  determining  the  claim  of  the 
Federal  Government  in  all  livestock  or 
reindeer  trespass  cases  on  national 
wildlife  monuments,  the  value  of  forage 
'  consumed  shall  be  computed  at  the 
conunercial  unit  rate  prevailing  in  the 
locality  for  that  class  of  livestock.  In 
addition,  the  claim  shall  include 
damages  to  national  wildlife  monument 
property  injured  or  destroyed,  and  all 
related  expenses  incurred  in  the 
impounding,  caring  for  and  disposing  of 
the  animal.  The  salary  of  Service 
employees  for  the  time  spent  in  and 
about  the  investigations,  reports,  and 
settlement  or  prosecution  of  the  case 
shall  be  prorated  in  computing  the 
expense.  Payment  of  claims  due  the 
United  States  shall  be  made  by  certified 
check  or  postal  money  order  payable  to 
the  U.S.  Fish  and  Wildlife  Service. 

§  99.43  Destruction  of  dogs. 

Dogs  miming  at  large  on  a  national 
wildlife  monument  and  observed  by  an 
authorized  official  in  the  act  of  killing, 
injuring,  harassing  or  molesting  humans 
or  wildlife  may  be  disposed  of  in  the 
interest  of  public  safety  and  protection 
of  the  wildlife, 

PART  100— LAND  USE  MANAGEMENT 

Subpart  A— General  Rules 

100.  Use  of  natural  resources. 

100.2  Fees. 

Subpart  B— Rlghts-of>Way  General 
Regulations 

100.21.  Definitions. 

100.21.1  Purpose  and  scope. 

100.21.2  Application  procedures. 

100.21.3  Nature  of  interest  granted. 

100.21.4  Terms  and  conditions. 

100.21.5  Construction. 

100.21.6  Transfer  or  termination  of  interest. 

100.21.7  Payment  required. 

100.21.8  Electric  power  transmission  line 

rights-of-way.  ~ 

100.21.9  Rights-of-way  for  pipelines  for  the 
transportation  of  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom. 

,  100.22  Hearing  and  appeals  procedure. 

Subpart  C— Mineral  Operations 

100.31  Mineral  rights  reserved  and 
excited. 

Authority:  (Sec.  3,  34  Stat.  225. 16  U.S.C. 
432;  Sec.  4.  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978,  (43  FR  57009)). 

Subpart  A— General  Rules 

§  100.1  Use  of  natural  resources. 

Public  or  private  economic  use  of  the 
plant  or  inanimate  natural  resources  of 


any  national  wildlife  monument  area 
may  be  authorized  by  permit  where  the 
use  is  compatible  with  the  scientific  and 
historic  values  for  which  the  monument 
was  established  and  where  such  use 
shall  contribute  to,  or  is  related  to,  the 
administration  of  the  area.  Persons 
exercising  economic  privileges  on 
monument  areas  will  be  subject  to  the 
applicable  provisions  of  this  Subchapter 
H  and  of  other  applicable  laws  and 
regulations  governing  wildlife 
monument  areas.  Permits  for  economic 
use  shall  contain  such  terms  and 
conditions  as  are  determined  to  be 
necessary  for  the  administration  and 
preservation  of  the  historic  and 
scientific  values  of  the  national  wildlife 
monuments.  Economic  use  in  this 
section  includes  but  is  not  limited  to 
removing  timber,  firewood  or  other 
natural  products  of  the  soil;  cultivating 
areas;  or  engaging  in  operations  that 
facilitate  approved  programs  on  wildlife 
monument  areas. 

§100.2  FeM. 

Fees  and  charges  for  the  grant  of 
privileges  on  wildlife  monument  areas 
and  for  the  sale  of  products  taken 
therefrom,  where  not  otherwise 
prescribed  by  law  or  regulation,  shall  be 
set  at  a  rate  commensurate  with  fees 
and  charges  for  similar  privileges  and 
products  made  by  private  land  owners 
in  the  vicinity  or  in  accordance  with 
their  local  value.  Fees  or  rates  of  charge 
for  products  and  privileges  may  be 
based  either  on  a  monetary  exchange  or 
on  a  share  in  kind  of  the  resource  or 
product 

Subpart  B— Rights-of-Way  General 
Regulationa 

§100.21  Definitions. 

For  purposes  of  this  Part,  the  term: 

(a)  “Easement  area”  means  land,  or 
interests  therein,  over  which  the 
Secretary  administers  an  easement  for 
wildlife  management  rights  to  assure 
preservation  of  habitat 

(b)  “Compatible**  means  that  the 
requested  right-of-way  or  use  will  not 
interfere  with  or  detract  from  the 
historic  and  scientific  purposes  for 
which  a  national  wildlife  monument  was 
established.  The  term  “inconsistent**  in  ' 
Section  98(b)(1)  of  the  Mineral  Leasing 
Act  of  1920,  as  amended  by  Pub.  L  93- 
153,  shall  be  deemed  to  mean  to  use  that 
is  “not  compatible**,  as  “compatible**  is 
defined  herein. 

(c)  “Department**  means  U.S. 
Department  of  the  Interior  unless 
otherwise  specified. 


§  100.21.1  Purpose  Slid  scope. 

The  regulations  in  this  subpart 
prescribe  the  procedures  for  filing 
applications  and  terms  and  conditions 
imder  which  rights-of-way  over  and 
across  the  lands  admiilistered  by  the 
U.S.  Fish  and  Wildlife  Service  as 
national  wildlife  monuments  may  be 
granted. 

(a)  National  Wildlife  Monuments. 
Applications  for  all  forms  of  rights-of- 
way  on  or  over  such  lands  shall  follow 
application  procedures  set  out  in 

§  100.21.2.  No  right-of-way  will  be 
approved  unless  it  is  determined  by  the 
Area  Director  to  be  compatible.  See 
§  100.21.8  for  additional  requirements 
applicable  to  rights-of-way  for  pipelines 
for  the  transportation  of  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom. 

(b)  National  Wildlife  Monument 
lands-easement  interest.  Applications 
for  all  forms  of  rights-of-way  across 
lands  in  which  the  United  States  owns 
only  an  easement  interest  may  be 
submitted  to  the  Area  Director  in  letter 
form.  No  map  exhibit  is  required, 
however,  the  affected  land  should  be 
described  in  the  letter  or  shown  on  a 
map  sketch.  If  the  requested  right-of- 
way  will  not  adversely  affect  Ae  United 
Slates*  interest,  as  the  Area  Director 
may  issue  a  letter  stating  that  the 
interest,  the  Area  Director  may  issue  a 
letter  stating  that  the  interest  of  the 
United  States  to  the  right-of-way 
easement  would  not  be  affected 
provided  there  would  be  no  objection  to 
a  right-of-way  by  the  fee  owner.  If  the 
interest  of  the  United  States  will  be 
affected,  application  for  the  rights-of- 
way  must  be  submitted  in  accordance 
with  procedures  set  out  in  §  100.21.2. 

§  100.21.2  Application  procedures. 

(a)  Application.  (1)  No  special  form  of 
application  is  required.  The  application 
should  state  the  purpose  for  which  the 
right-of-way  is  being  requested  together 
with  the  length,  width  on  each  side  of 
the  centerline,  and  the  estimated 
acreage.  Applications,  including 
exhibits,  shall  be  filed  in  triplicate  with 
the  Area  Director  at  the  following 
address:  Area  Director,  United  States 
Fish  and  Wildlife  Service,  1011  East 
Tudor  Road,  Anchorage,  Alaska,  99503. 

(2](i)  All  applications  filed  pursuant  to 
this  subpart  in  the  name  of  individuals, 
corporations,  or  associations  must  be 
accompanied  by  a  nonretumable 
application  fee.  No  applications  fee  will 
be  required  of  (A)  State  or  local 
governments  or  agencies  or 
instrumentalities  thereof  except  as  to 
rights-of-way,  easements,  or  permits 
under  section  28  of  the  Mineral  Leasing 
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Act  of  1920,  as  amended  by  Pub.  L.  93- 
153,  or  (B)  Federal  Government 
agencies. 

(ii)  Application  fees  will  be  in 
accord^ce  with  the  following  schedule: 

(A)  For  linear  facilities  (e.g., 
powerlines,  pipelines,  roads,  etc.). 


Langttt 

Payment 

_ $50  per  mite  or  fraction  thereof 

.  $500. 

20  miles  and  over  „ 

„...  $500  for  each  20  miles  or  fraction 
(hereof. 

(B)  For  nonlinear  facilities.  $250  for 
each  40  acres  or  fraction  thereof. 

(C)  Where  an  application  includes 
both  linear  and  nonlinear  facilities, 
payment  will  be  the  aggregate  of 
amounts  under  paragraphs  (a)(2)(ii)  (A) 
and  (B)  of  this  section. 

(D)  When  an  application  is  received, 
the  Area  Director  will  estimate  the  cost 
expected  to  be  incurred  in  processing 
the  application.  If  the  estimated  costs 
expected  to  be  incurred  in  processing 
the  application.  If  the  estimated  costs 
exceed  the  payments  under  paragraphs 
(a)(2)(ii)  (A),  (B),  or  (C)  of  this  section  by 
an  amount  greater  than  the  cost  of 
maintaining  actual  cost  records,  the 
Area  Director  shall  require  the 
application  to  make  periodic  payments 
in  advance  of  the  incurrence  of  such 
costs  by  the  United  States  except  for  the 
last  payment  which  will  reflect  final 
reimbursement  of  actual  costs  of  the 
United  States  in  processing  the 
application.  Overpayments  may  be 
refunded  or  adjusted  by  the  Area 
Director  as  appropriate. 

(E)  The  Area  Director  shall,  on  request 
by  an  applicant  or  prospective 
applicant,  give  an  estimate  based  on  the 
best  available  cost  information,  of  the 
costs  which  would  be  incurred  by  the 
United  States  in  processing  an 
application.  However,  reimbursement 
will  not  be  limited  to  the  estimate  if  the 
actual  costs  exceed  the  estimate. 
Prospective  applicants  are  encouraged 
to  consult  with  the  Area  Director  in 
advance  of  filing  an  application  in 
regard  to  probable  costs  and  other 
requirements. 

(3](i)  By  accepting  an  easement  or 
permit  under  this  subpart,  the  holder 
agrees  to  reimburse  the  United  States 
for  reasonable  costs  incurred  by  the  Fish 
and  Wildlife  Service  in  monitoring  the 
construction,  operation,  maintenance 
and  termination  of  facilities  within  or 
adjacent  to  the  easement  or  permit  area. 
No  reimbursement  of  monitoring  costs 
will  be  required  of  (A)  State  or  local 
governments  or  agencies  or 
instrumentalities  thereof  except  as  to 
rights-of-way,  easements,  or  permits 


granted  under  Section  28  of  the  Mineral 
Leasing  Act  of  1920  as  amended  by  Pub. 
L.  93-153,  or  (B)  Federal  Government 
agencies. 

(ii)  Within  60  days  of  the  issuance  of 
an  easement  or  permit  the  holder  must 
submit  a  nonretumable  payment  in 
accordance  with  the  following: 

(A)  For  linear  facilities  (e.g., 
powerlines,  pipelines,  roads,  etc.). 


Length 

Payment 

Less  than  5  mies . 

$20  per  mle  or  fraction  thereof. 

5  to  20  rttiles - 

$200. 

20  miles  and  over 

$200  for  each  20  miles  or  fraction 

thareof. 

(B)  For  nonlinear  facilities,  $100  for 
each  40  acres  or  fraction  thereof. 

(C)  Where  an  easement  or  permit 
includes  both  linear  and  nonlinear 
facilities,  payment  will  be  the  aggregate 
amounts  under  paragraphs  (a)(3)(2)  (ii) 
(A)  and  (B)  of  this  section. 

(D)  When  an  easement  or  permit  is 
granted  the  Area  Director  shall  estimate 
the  costs,  based  on  the  best  available 
cost  information,  expected  to  be 
incurred  by  the  United  States  in 
monitoring  holder  activity.  If  the 
estimated  costs  exceed  the  payments 
under  paragraphs  (a)(3)(2)(ii],  (A),  (B),  or 
(C)  of  this  section  by  an  amount  which 
is  greater  than  the  cost  of  maintaining 
actual  cost  records  for  the  monitoring 
process,  the  Area  Director  shall  require 
the  holder  to  make  periodic  payments  of 
the  estimated  reimbursable  costs  prior 
to  the  incurrence  of  such  costs  by  the 
United  States.  Overpayments  may  be 
refunded  or  adjusted  by  the  Area 
Director  as  appropriate. 

(E)  Following  the  termination  of  an 
easement  or  p>ermit,  the  former  holder 
will  be  required  to  pay  additional 
amounts  to  the  extent  the  actual  costs  to 
the  United  States  have  exceeded  the 
payments  required  by  paragraphs 
(a)(3)(iiKA),  (B),  and  (C)  of  this  section. 

(4)  All  applications  filed  pursuant  to 
this  subpart  must  include  a  detailed 
environmental  analysis  which  shall 
include  information  concerning  the 
impact  of  the  proposed  use  of  the 
environment  including  the  impact  upon 
the  scientific  and  historic  values  of  the 
national  wildlife  monument  including 
but  not  limited^ to  air  and  water  quality, 
scenic  and  aesthetic  features,  historic, 
archeological,  and  cultural  features, 
wildlife,  fish  and  marine  life.  In  the  case 
of  rights-of-way  for  roads,  the 
application  shall  also  analyze  the 
environmental  impacts  of  all  other 
alternative  routes  whether  within  or 
outside  the  monument  and  shall 
describe  the  technological  and 


economical  feasibility  of  such 
alternatives. 

The  analysis  shall  include  sufficient  '' 
data  so  as  to  enable  the  Service  to 
prepare  an  environmental  assessment 
and/or  impact  statement  in  accordance 
with  Section  102(2)(C)  of  tiie  Nationah  , 
Environmental  PoUcy  Act  of  1909  (42 
U.S.C.  4321  et  seq.)  and  comply  with  the 
requirements  of  die  National  Historic 
Preservation  Act  of  1906  (16  U.S.C.  470 
et  seq.),  the  Archeological  and  Historic 
Preservation  Act  of  1974,  (16  U.S.C.  469 
et  seq.).  The  Endangered  Species  Act  of 
1973,  as  tended,  (16  U.S.C  1531  et 
seq.).  Executive  Order  11593  “Protection 
and  Enhancement  of  the  Cultural 
Environment”  of  May  13, 1971  (36  FR 
8921),  and  “Procedures  for  the  Protection 
of  Historic  and  Cultural  Properties”  (36 
CFR  800).  Concerning  the  National 
Environmental  Policy  Act  the  Area 
Director  may.  at  his  discretion,  rely  on 
an  environmental  assessment  or  impact 
statement  prepared  by  a  “lead  agency". 

(b)  Maps.  A  map  or  plat  must 
accompany  each  copy  of  the  application 
and  must  show  the  ri^ts-of-way  in  such 
detail  that  the  right-of-way  can  be 
accurately  located  on  die  ground.  Ties  to 
Service  land  boundary  comer 
monuments  or  some  prominent  cultural 
featmes  which  can  be  readily 
recognized  and  recovered  should  be 
shown  where  the  rights-of-way  enters 
and  leaves  monument  land  together  with 
courses  and  distances  of  the  centerline. 
The  width  of  the  rights-of-way  on  each 
side  of  the  centerline  together  with  the 
acreage  included  within  the  right-of-way 
or  site  must  also  be  shown.  If  the  rights- 
of-way  or  site  is  located  wholly  within 
Service  project  land,  a  tie  to  a 
Government  comer  or  prominent 
cultural  feature  which  can  be  readily 
recognized  and  recovered  should  be 
shown. 

§  100.21.3  Nature  of  interest  granted. 

(a)  Where  the  land  administered  by 
the  Secretary  is  owned  in  fee  by  the 
United  States  and  the  proposed  use  is 
compatible  with  the  purposes  for  which 
the  monument  was  established,  a  permit 
or  easement  may  be  approved  and 
granted  by  the  Area  Director.  Generally  ‘ 
an  easement  or  permit  will  be  issued  for 
a  term  of  50  years  or  so  long  as  it  is  used 
for  the  purpose  granted,  or  for  a  lesser 
term  when  considered  appropriate.  For 
rights-of-way  granted  under  authority  of 
Section  28  of  the  Mineral  Leasing  Act  of 
1920,  as  amended,  for  pipelines  for  the 
transportation  of  oiL  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom,  the 
grant  may  be  for  a  term  not  to  exceed  30 
years  and  the  right-of-way  may  not 
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exceed  50  feet,  plus  the  area  occupied 
by  the  pipeline  and  its  related  facilities 
unless  the  Area  Director  finds,  and 
records  the  reasons  for  his  finding  that 
in  his  judgment,  a  wider  right-of-way  is 
necessary  for  operation  and 
maintenance  after  construction,  or  to 
protect  the  environment  or  public  safety. 
Related  facilities  include  by  are  not 
limited  to  valves,  pump  stations, 
supporting  structures,  bridges, 
monitoring  and  communication  devices, 
surge  and  storage  tanks,  terminals,  etc. 
However,  a  temporary  permit 
supplementing  a  right-of-way  may  be 
granted  for  additional  land  needed 
during  construction,  operation, 
maintenance,  or  termination  of  the 
pipeline,  or  to  protect  the  natural 
environment  or  public  safety. 

(b)  Unless  otherwise  provided,  no 
interest  granted  shall  give  the  grantee 
any  right  whatever  to  remove  any 
material,  earth,  or  stone  for  construction 
or  other  purpose,  except  that  stone  or 
earth  necessarily  removed  from  the 
right-of-way  in  Uie  construction  of  a 
project  may  be  used  elsewhere  along  the 
same  right-of-way  in  the  construction  of 
the  same  project. 

S  100.21.4  Terms  and  conditions. 

(a)  Any  right-of-way  easement  or 
permit  granted  will  be  subject  to 
outstanding  rights  if  any,  in  third  parties. 

(b)  An  applicant,  by  accepting  an 
easement  or  permit  agrees  to  such  terms 
and  conditions  as  may  be  prescribed  by 
the  Area  Director  in  the  granting 
document.  Such  terms  and  conditions 
shall  include  the  following,  unless 
waived  in  part  by  the  Area  Director,  and 
may  include  additional  special 
stipulations  at  his  discretion.  See 

§  100.21.8  for  special  requirements  for 
electric  powerlines  and  §  100.21.9  for 
special  requirements  for  oil  and  gas 
pipelines. 

(IJ  To  comply  with  State  and  Federal 
laws  applicable  to  the  project  within 
which  the  easement  or  permit  is  granted, 
and  to  the  lands  which  are  included  in 
the  easement  or  permit  area,  and  lawful 
existing  regulations  thereunder. 

(2)  To  clear  and  keep  clear  the  lands 
within  the  easement  or  permit  area  to 
the  extent  and  in  the  manner  directed  by 
the  project  manager  in  charge;  and  to 
dispose  of  all  vegetative  and  other 
material  cut,  uprooted,  or  otherwise 
accumulated  during  the  construction 
and  maintenance  of  the  project  in  such  a 
manner  as  to  decrease  the  fire  hazard 
and  also  in  accordance  with  such 
instructions  as  the  project  manager  may 
specify. 

(3)  To  prevent  the  disturbance  or 
removal  of  any  public  land  survey 


monument  or  project  boundary ' 
monument  unless  and  until  the  applicant 
has  requested  and  received  from  the 
Area  Director  approval  of  measures  the 
applicant  will  take  to  perpetuate  the 
location  of  aforesaid  monument. 

(4)  To  take  such  soil  and  resource 
conservation  and  protection  measures 
on  the  land  covered  by  the  easement  or 
permit  as  the  project  manager  in  charge 
may  request  and  to  comply  with  any 
terms  or  conditions  imposed  by  the  Area 
Director  to  assure  protection  of  the 
interests  of  local  rural  residents  living  in 
the  general  area  of  the  right-of-way  or 
permit  who  rely  upon  the  fish,  wildlife 
and  biotic  resources  of  the  area  for 
subsistence  uses. 

(5)  To  do  everything  reasonably 
within  his  power,  both  independently 
and  on  request  of  any  duly  authorized 
representative  of  the  United  States,  to 
prevent  and  suppress  fires  on  or  near 
lands  to  be  occupied  under  the 
easement  or  permit  area,  including 
making  available  such  construction  and 
maintenance  forces  as  may  be 
reasonably  obtainable  for  the 
supression  of  such  hres. 

(6)  To  rebuild  and  repair  such  roads, 
fences,  structures,  and  trails  as  may  be 
destroyed  or  injured  by  construction 
work  and,  upon  request  by  the  Area 
Director,  to  build  and  maintain 
necessary  and  suitable  crossings  for  all 
roads  and  trails  that  intersect  the  works 
constructed,  maintained,  or  operated 
under  the  easement  or  permit 

(7)  To  pay  the  United  States  the  full 
value  for  all  damages  to  the  lands  or 
other  property  of  the  United  States 
caused  by  him  or  his  employees, 
contractors,  or  agents  of  the  contractors, 
and  to  indemnify  the  United  States 
against  any  liability  for  damages  to  life, 
person,  or  property  arising  from  the 
occupancy  or  use  of  the  lands  under  the 
easement  or  permit,  except  where  the 
easement  or  permit  is  granted  hereunder 
to  a  State  or  other  governmental  agency 
which  has  no  legal  power  to  assume 
such  a  liability  with  respect  to  damages 
caused  by  it  to  lands  or  property,  such 
agency  in  lieu  thereof  agrees  to  repair 
ail  such  damages.  Grants  of  easements 
of  permits  involving  special  hazards  will 
impose  liability  without  fault  for  injury 
and  damage  to  the  land  and  property  of 
the  United  States  up  to  a  specified 
maximum  limit  commensurate  with  the 
foreseeable  risks  or  hazards  presented. 
The  amount  of  no-fault  liability  for  each 
occurrence  is  hereby  limited  to  no  more 
then  $1,000,000. 

(8)  To  notify  promptly  the  project 
manager  in  charge  of  the  amount  of 
merchantable  timber,  if  any,  which  will 
be  cut,  removed,  or  destroyed  in  the 


construction  and  maintenance  of  the 
project,  and  to  pay  the  United  States  in 
advance  of  construction  such  sum  of 
money  as  the  project  manager  may 
determine  to  be  the  full  stumpage  value 
of  the  timber  to  be  so  cut,  removed,  or 
destroyed. 

(9)  That  all  or  any  part  of  the 
easement  or  permit  granted  may  be 
suspended  or  terminated  by  the  Area 
Director  for  failure  to  comply  with  any 
or  all  terms  and  conditions  of  the  grant, 
or  for  abandonment.  A  rebuttable 
presumption  of  abandonment  is  raised 
by  deliberate  failure  of  the  holder  to  use 
for  any  continuous  2-year  period  the 
easement  or  permit  for  the  purpose  for 
which  it  was  granted  or  renewed.  In  the 
event  of  noncompliance  or 
abandonment,  the  Area  Director  will 
notify  in  writing  the  holder  of  the 
easement  or  permit  of  his  intention  to 
suspend  or  terminate  such  grant  60  days 
from  the  date  of  the  notice,  stating  the 
reasons  therefor,  unless  prior  to  that 
time  the  holder  completes  such 
corrective  actions  as  are  speciHed  in  the 
notice.  The  Area  Director  may  grant  an 
extension  of  time  within  which  to 
complete  corrective  actions  when,  in  his 
judgment,  extenuating  circumstances 
not  within  the  holder's  control  such  as 
adverse  weather  conditions,  disturbance 
to  wildflife  during  breeding  periods  or 
periods  of  peak  concentration,  or  other 
compelling  reasons  warrant.  Should  the 
holder  of  a  right-of-way  issued  under 
authority  of  the  Mineral  Leasing  Act,  as 
amended,  fail  to  take  corrective  action 
within  the  60-day  period,  the  Area 
Director  will  provide  for  an 
administrative  proceeding  pursuant  to  5 
U.S.C.  554,  prior  to  a  final  Departmental 
decision  to  suspend  or  terminate  the 
easement  or  permit.  In  the  case  of  all 
other  right-of-way  holders,  failure  to 
take  corrective  action  within  the  60-day 
period  will  result  in  a  determination  by 
the  Area  Director  to  suspend  or 
terminate  the  easement  or  permit.  No 
administrative  proceeding  shall  be 
required  where  the  easement  or  permit 
terminates  under  its  terms. 

(10)  To  restore  the  land  to  its  original 
condition  to  the  satisfaction  of  the  Area 
Director  so  far  as  it  is  reasonably 
possible  to  do  so  upon  revocation  and/ 
or  termination  of  the  easement,  or 
permit,  unless  this  requirement  is 
waived  in  writing  by  the  Area  Director. 
Termination  also  includes  permits  or 
easements  that  terminate  under  the 
terms  of  the  grant. 

(11)  To  keep  the  project  manager 
informed  at  all  times  of  his  address,  and, 
in  case  of  corporations,  of  the  address  of 
its  principal  place  of  business  and  the 
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names  and  addresses  of  its  principal 
officers. 

(12)  To  ensure  that  all  construction 
and  maintenance  operations  are 
conducted  in  a  manner  which  is 
compatible  with  die  historic  and 
scientific  values  of  the  national  wildlife 
monument. 

(13)  That  in  the  construction, 
operation,  and  maintenance  of  the 
project,  he  shall  not  discriminate  against 
any  employee  or  applicant  for 
employment  because  of  race,  creed, 
color,  sex,  age,  or  national  origin  and 
shall  require  an  identical  provision  to  be 
included  in  all  subcontracts. 

(14)  That  the  grant  of  the  easement  or 
permit  shall  be  subject  to  the  express 
condition  that  the  exercise  thereof  will 
not  unduly  interfere  with  the 
management  or  administration  by  the 
United  States  of  the  land  affected 
thereby.  The  applicant  agrees  and 
consents  to  the  occupancy  and  use  by 
the  United  States,  its  grantees, 
permittees,  or  lessees  of  any  part  of  the 
easement  or  permit  area  not  actually 
occupied  for  the  purpose  of  the  granted 
rights  to  the  extent  that  it  does  not 
interfere  with  the  full  and  safe 
utilization  thereof  by  the  holder.  The 
holder  of  an  easement  or  permit  also 
agrees  that  authorized  representatives 
of  the  United  States  shall  have  the  right 
of  access  to  the  easement  or  permit  area 
for  the  purpose  of  making  inspections 
and  monitoring  the  construction, 
operation  and  maintenance  of  facilities. 

(15)  That  the  easement  or  permit 
herein  granted  shall  be  subject  to  the 
express  covenant  that  any  facility 
constructed  thereon  will  be  modified  or 
adapted,  if  such  is  found  by  the  Area 
Director  to  be  necessary,  without 
liability  or  expense  to  the  United  States, 
so  that  such  facility  will  not  conflict 
with  the  use  and  occupancy  of  the  land 
for  any  authorized  works  which  may 
hereafter  be  constructed  thereon  under 
the  authority  of  the  United  States.  Any 
such  modification  will  be  planned  and 
scheduled  so  as  not  to  interfere  unduly 
with  or  to  have  minimal  effect  upon 
continuity  of  energy  and  delivery 
requirements. 

(16)  That  the  easement  or  permit 
herein  granted  shall  be  for  the  specific 
use  described  and  may  not  be  construed 
to  include  the  further  right  to  authorize 
any  other  use  within  the  easement  or 
permit  area  unless  approved  in  writing 
by  the  Area  Director. 

§  100.21.5  Construction. 

(a)  If  construction  is  not  commenced 
within  two  (2)  years  after  date  of  right- 
of-way  grant,  the  right-of-way  may  be 


canceled  by  the  Area  Director  at  his 
discretion. 

(b)  Proof  of  construction:  Upon 
completion  of  construction,  the 
applicant  shall  file  a  certification  of 
completion  with  the  Area  Director. 

§  100.21.6  Transfer  or  termination  of 
Interest. 

(a)  Transfer  of  easement  or  permit. 

Any  proposed  transfer,  by  assignment, 
lease,  operating  agreement,  or  otherwise 
of  an  easement  or  permit  must  be  filed 
in  triplicate  with  the  Area  Director  and 
must  be  supported  by  a  stipulation  that 
the  transferee  agrees  to  comply  with 
and  be  bound  by  the  terms  and 
conditions  of  the  original  grant  A  $25 
nonretumable  service  fee  must 
accompany  the  proposal.  No  transfer 
will  be  recognized  unless  and  until 
approved  in  writing  by  the  Area 
Director. 

(b)  Disposal  of  property  on 
termination  of  right-of-way.  In  the 
absence  of  any  agreement  to  the 
contrary,  the  holder  of  the  right-of-way 
will  be  allowed  6  months  after 
termination  to  remove  all  property  or 
improvements  other  than  a  road  and 
useable  improvements  to  a  road,  placed 
thereon  by  him;  otherwise,  all  such 
property  and  improvements  shall 
become  the  property  of  the  United 
States.  Extensions  of  time  may  be 
granted  at  the  discretion  of  the  Area 
Director. 

§  100.21.7  Payment  required. 

(a)  Payment  for  use  and  occupany  of 
lands  under  the  regulations  of  this 
subpart  will  be  required  and  will  be  for 
fair  market  value  as  determined  by 
appraisal  by  the  Area  Director.  At  the 
discretion  of  the  Area  Director,  the 
payment  may  be  a  lump  sum  payment  or 
an  annual  fair  market  rental  payment  to 
be  made  in  advance.  If  any  Federal, 

State  or  local  agency  is  exempted  from 
such  payment  by  any  other  provision  of 
Federal  law.  su(^  agency  shall 
otherwise  compensate  the  Service  by 
any  other  means  agreeable  to  the  Area 
Director,  including,  but  not  limited  to. 
making  other  land  available  or  the  loan 
of  equipment  or  personnel,  except  that 
any  such  compensation  shall  relate  to, 
and  be  consistent  with  the  objectives  of 
the  national  wildlife  monument  The 
Area  Director  may  waive  such 
requirement  for  compensation  if  he  finds 
such  requirement  impracticable  or 
unnecesary. 

(b)  When  annual  rental  payments  are 
used,  such  rates  shall  be  reviewed  by 
the  Area  Director  at  any  time  within  5 
years  of  the  grant  of  the  permit  right-of- 
way,  or  easement  or  the  last  revision  of 


charges  thereunder.  The  Area  Director 
will  furnish  a  notice  in  writing  to  the 
holder  of  an  easement  or  permit  of 
intent  to  impose  new  charges  to  reflect 
fair  market  value  commencing  with 
ensuing  charge  year.  The  revised 
charges  will  be  effective  unless  the 
holder  files  an  appeal  in  accordance 
with  §  100.22. 

(c)  In  instances  where  damage  to  a 
national  wildlife  monument  will  result, 
the  Area  Director  may  require  mitigation 
measures,  as  determined  by  him,  within 
the  easement  or  permit  area  or  on 
adjacent  Service  land  or  replacement 
land  to  make  the  proposed  use 
compatible  with  ffie  purposes  for  which 
the  monument  was  established.  Such 
mitigation  measures,  and/or  the 
replacement  of  land  are  solely  for  the 
purpose  of  complying  with  the 
requirement  that  the  use  be  compatible 
with  the  purpose  for  which  the  area  was 
established  and  shall  be  in  addition  to 
the  payment  of  fair  market  value. 

i  100.21  J  Electric  power  transmission 
line  rights-of-way. 

By  accepting  a  right-of-way  for  a 
power  transmission  line,  the  applicant 
thereby  agrees  and  consents  to  comply 
with  and  be  bound  by  the  following 
terms  and  conditions,  except  those 
which  the  Secretary  may  waive  in  a 
particular  case,  in  addition  to  those 
specified  in  Section  100.21.4(b). 

(a)  To  protect  in  a  workmanlike 
manner,  at  crossings  and  at  places  in 
proximity  to  his  transmission  lines  on 
the  right-of-way  authorized,  in 
accordance  wiffi  the  rules  prescribed  in 
the  National  Electric  Safety  Code,  all 
Government  and  other  telephone, 
telegraph  and  power  transmission  lines 
from  contact  and  all  highways  and 
railroads  from  obstruction  and  to 
maintain  his  transmission  lines  in  such 
manner  as  not  to  menace  life  or 
property. 

(b)  Neither  the  privilege  nor  the  right 
to  occupy  or  use  ffie  lands  for  the 
purpose  authorized  shall  relieve  him  of 
any  legal  liability  for  causing  inductive 
or  conductive  interference  between  any 
project  transmission  line  or  other  project 
works  constructed,  operated,  or 
maintained  by  him  on  the  servient 
lands,  and  any  radio  installation, 
telephone  line,  or  other  communication 
facilities  now  or  hereafter  constructed 
and  operated  by  the  United  States  or 
any  agency  thereof. 

(c)  Each  application  for  authority  to 
survey,  locate,  commence  construction 
work,  and  maintain  a  facility  for  the 
generation  of  electric  power  and  energy 
or  for  the  transmission  or  distribution  of 
electric  power  and  energy  of  66  kilovolts 
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or  higher  under  this  subpart  shall  be 
referred  to  the  Secretary  of  the  ' 
Department  of  Energy  to  determine  the 
relation^ip  of  the  proposed  facility  to 
the  power  marketing  program  of  the 
United  States.  Where  the  proposed 
facility  will  not  conflict  with  the 
program  of  the  United  States,  the  Area 
Director,  upon  notiHcation  to  that  effect, 
will  proce^  to  act  upon  the  application. 
In  the  case  of  necessary  changes 
respecting  the  proposed  location, 
construction,  or  utilization  of  the  facility 
in  order  to  eliminate  conflicts  with  the 
power  marketing  program  of  the  United 
States,  the  Area  Director  shall  obtain 
from  the  applicant  written  consent  to,  or 
compliance  with,  such  requirements 
before  taking  further  action  on  the 
application:  Provided,  however.  That  if 
increased  cost  to  the  applicant  will 
result  from  changes  to  eliminate 
conflicts  with  the  power  marketing 
program  of  the  United  States,  and  it  is 
determined  that  a  right-of-way  should 
be  granted,  such  changes  will  be 
required'upon  equitable  contract 
arrangements  covering  costs  and  other 
appropriate  factors. 

(d)  The  applicant  shall  make  provision 
or  bear  the  reasonable  cost  (as  may  be 
determined  by  the  Secretary)  of  m^ing 
provision,  for  avoiding  inductive  or 
conductive  interference  between  any 
transmission  facility  or  other  works 
constructed,  operated,  or  maintained  by 
it  on  the  right-of-way  authorized  under 
the  grant  and  any  radio  installation, 
telephone  line,  or  other  communication 
facilities  existing  when  the  right-of-way 
is  authorized  or  any  such  installation, 
line  or  facility  thereafter  constructed  or 
operated  by  the  United  States  or  any 
agency  thereof.  This  provision  shall  not 
relieve  the  applicant  from  any 
responsibility  or  requirement  which  may 
be  imposed  by  other  lawful  authority  for 
avoiding  or  eliminating  inductive  or 
conductive  interference. 

(e)  An  applicant  for  a  right-of-way  for 
a  transmission  facility  having  a  voltage 
of  66  kilovolts  or  more  must,  in  addition 
to  the  requirements  of  §  100.21.2, 
execute  and  file  with  the  application  a 
stipulation  agreeing  to  accept  the  right- 
of-way  subject  to  the  following 
conditions: 

(1)  In  the  event  the  United  States, 
pursuant  to  law,  acquires  the  applicant’s 
transmission  or  other  facilities 
constructed  on  or  across  such  right-of- 
way  the  price  to  be  paid  by  the  United 
States  shall  not  include  or  be  affected 
by  any  value  of  the  right-of-way  granted 
to  the  applicant  under  authority  of  the 
regulations  of  this  part 

(2)  The  Department  of  Energy  shall  be 
allowed  to  utilize  for  the  transmission  of 


electric  power  and  energy  any  surplus 
capacity  of  the  transmission  facility  in 
excess  of  the  capacity  needed  by  the 
holder  of  the  grant  (subsequently 
referred  to  in  this  paragraph  as 
"holder”)  for  the  transmission  of  electric 
power  and  energy  in  connection  with 
the  holder’s  operations,  or  to  increase 
the  capacity  of  the  transmission  facility 
at  the  Department's  expense  and  to 
utilize  the  increased  capacity  for  the 
transmission  of  electric  power  and 
energy.  Utilization  by  the  Department  of 
surplus  or  increased  capacity  shall  be 
subject  to  the  following  terms  and 
conditions: 

(i)  When  the  Department  desires  to 
utilize  surplus  capacity  thought  to  exist 
in  the  transmission  facility,  notification 
will  be  given  to  the  holder  and  the 
holder  shall  furnish  to  the  Department 
within  30  days  a  certificate  stating 
whether  the  transmission  facility  has 
any  surplus  capacity  not  needed  by  the 
holder  for  the  transmission  of  electric 
power  and  energy  in  connection  with 
the  holder’s  operations  and,  if  so.  the 
amount  of  sudi  surplus  capacity. 

(ii)  Where  the  certificate  indicates 
that  there  is  no  surplus  capacity  or  that 
the  surplus  capacity  is  less  than  that 
required  by  the  Department,  the 
authorized  officer  may  call  upon  the 
holder  to  furnish  additional  information 
upon  which  its  certification  is  based. 
Upon  receipt  of  such  additional 
information,  the  authorized  ofiicer  shall 
determine,  as  a  matter  of  fact,  if  surplus 
capacity  is  available  and,  if  so,  the 
amount  of  such  surplus  capacity. 

(iii)  In  order  to  utilize  any  surplus 
capacity  determined  to  be  available,  or 
any  increased  capacity  provided  by  the 
Department  at  its  own  expense,  the 
Department  may  interconnect  its 
transmission  facilities  with  the  holder’s 
transmission  facility  in  a  manner 
conforming  to  approved  standards  of 
practice  for  the  interconnection  of 
transmission  circuits. 

(iv)  The  expense  of  interconnection 
will  be  borne  by  the  Department,  and 
the  Department  will  at  all  times  provide 
and  maintain  adequate  protective 
equipment  to  insure  the  normal  and 
efficient  operation  of  the  holder's 
transmission  facilities. 

(v)  After  any  interconnection  is 
completed,  the  holder  shall  operate  and 
maintain  its  transmission  facilities  in 
good  condition,  and,  except  in  * 
emergencies,  shall  maintain  in  a  closed 
position  all  connections  under  the 
holder’s  control  necessary  to  the 
transmission  of  the  Department’s  power 
and  energy  over  the  holder’s 
transmission  facilities.  'The  parties  may 
by  mutual  consent  open  any  switch 


where  necessary  or  desirable  for 
maintenance,  repair  or  construction. 

(vi)  The  transmission  of  electric  power 
and  energy  by  the  Department  over  the 
holder’s  transmission  facilities  will  be 
effected  in  such  manner  as  will  not 
interfere  unreasonably  with  the  holder’s 
use  of  the  transmission  facilities  in 
accordance  with  the  holder's  normal 
operating  standards  except  that  the 
Department  shall  have  the  exclusive 
right  to  utilize  any  increased  capacity  of 
the  transmission  facility  which  has  been 
provided  at  the  Department’s  expense. 

(vii)  The  holder  wrill  not  be  obligated 
to  allow  the  transfbission  of  electric 
power  and  energy  by  the  Department  to 
any  person  receiving  service  from  the 
holder  on  the  date  of  the  filing  of  the 
application  for  a  grant,  other  than 
statutory  preference  customers  including 
agencies  of  the  Federal  Government. 

(viii)  The  Department  will  pay  to  the 
holder  an  equitable  share  of  the  total 
monthly  cost  of  that  part  of  the  holder’s 
transmission  facilities  utilized  by  the 
Department  for  the  transmission  of 
electric  power  and  energy,  the  payment 
to  be  an  amount  in  dollars  representing 
the  same  proportion  of  the  total  monthly 
cost  of  such  part  of  the  transmission 
facilities  as  the  maximum  amount  in 
kilowatts  of  the  power  transmitted  on  a 
scheduled  basis  by  the  Department  over 
the  holder’s  transmission  facilities  bears 
to  the  total  capacity  in  kilowatts  of  that 
portion  of  the  transmission  facilities. 

The  total  monthly  cost  will  be 
determined  in  accordance  with  the 
system  of  accounts  prescribed  by  the 
Federal  Power  Commission,  exclusive  of 
any  investment  by  the  Department  in 
the  part  of  the  transmission  facilities 
utilized  by  the  Department 

(ix)  If,  at  any  time  subsequent  to  a 
certification  by  the  holder,  or 
determination  by  the  authorized  officer, 
that  surplus  capacity  is  available  for 
utilization  by  the  Department,  the  holder 
needs  for  the  transmission  of  electric 
power  and  energy  in  connection  with 
the  operations  the  whole  or  any  part  of 
the  capacity  of  the  transmission  facility 
theretofore  certified  or  determind  as 
being  surplus  to  its-needs,  the  holder 
may  request  the  authorized  officer  to 
modify  or  revoke  the  previous 
certification  or  determination  by  making 
application  to  the  authorized  officer  not 
later  than  36  months  in  advance  of  the 
holder’s  needs.  Any  modification  or 
revocation  of  the  certification  or 
determination  shall  not  affect  the  right 
of  the  Department  to  utilize  facilities 
provided  at  its  expense  or  available 
under  a  contract  entered  into  by  reason ' 
of  the  equitable  contract  arrangements 
provided  for  in  this  section. 
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(x)  If  the  Department  and  the  holder 
disagree  as  to  the  existence  or  amount 
of  surplus  capacity  in  carrying  out  the 
terms  and  conditions  of  this  paragraph, 
the  disagreement  shall  be  decided  by  a 
board  of  three  persons  composed  as 
follows:  The  holder  and  the  authorized 
officer  shall  each  appoint  a  member  of 
the  board  and  the  two  members  shall 
appoint  a  third  member.  If  the  members 
appointed  by  the  holder  and  the 
authorized  officer  are  unable  to  agree  on 
the  designation  of  the  third  member,  he 
shall  be  designated  by  the  Chief  Judge  of 
the  United  States  Coimt  of  Appeals  of 
the  circuit  in  which  the  major  share  of 
the  facilities  involved  is  located.  The 
board  shall  determine  the  issue  and  its 
determination,  by  majority  vote,  shall  be 
binding  on  the  Department  and  the 
holder. 

(xij  As  used  in  this  section,  the  term 
“transmission  facility”  includes  (A)  all 
types  of  facilities  for  the  transmission  of 
electric  power  and  energy  and  facilities 
for  the  interconnection  of  such  facilities, 
and  (B)  the  entire  transmission  lines  and 
associated  facilities,  from  substation  or 
interconnection  point  of  which  the 
segment  crossing  the  lands  of  the  United 
States  forms  a  part. 

(xii)  The  terms  and  conditions 
prescribed  in  this  paragraph  may  be 
modihed  at  any  time  by  means  of  a 
supplemental  agreement  negotiated 
between  the  holder  and  the  Secretary  of 
the  Interior  or  his  designee. 

§  100.21.9  Rights-of-way  for  pipelines  for 
the  transportation  of  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom. 

(a)  Application  procedure. 
Applications  for  pipelines  and  related 
facilities  under  this  section  are  to  be 
filed  in  accordance  with  §  100.21.2  of 
these  regulations  with  the  following 
exception:  When  the  right-of-way  or 
proposed  facility  will  occupy  Federal 
land  under  the  control  of  more  than  one 
Federal  Agency  and/or  more  than  one 
Bureau  or  Office  of  the  Department  of 
the  Interior,  a  single  application  shall  be 
filed  with  the  State  Director  of  the 
Bureau  of  Land  Management  in 
accordance  with  regulations  in  43  CFR 
Part  2800.  Any  portion  of  the  facility 
occupying  land  within  a  National 
Wildlife  Monument  will  be  subject  to 
the  provisions  of  these  regulations. 

(b)  Right-of-way  grants  under  this 
section  will  be  subject  to  the  special 
requirements  of  Section  28  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
185),  as  amended,  as  set  forth  below. 
Gaffiering  lines  and  associated 
structures  used  solely  in  the  production 
of  oil  and  gas  under  valid  leases  on  the 


lands  administered  by  the  Fish  and 
Wildlife  Service  are  excepted  from  the 
provisions  of  §  100.21.9. 

(1)  Pipeline  safety.  Rights-of-way,  or 
permits  granted  under  this  section  will 
include  requirements  that  will  protect 
the  safety  of  workers  and  protect  the 
public  from  sudden  ruptures  and  slow 
degradation  of  the  pipeline.  An 
applicant  must  agree  to  design, 
construct,  and  operate  all  proposed 
facilities  in  accordance  with  the 
provisions  of  Parts  192  and/ or  195  of 
Title  49  of  the  Code  of  Federal 
Regulations  and  in  accordance  with  the 
Occupational  Safety  and  Health  Act  of 
1970,  Pub.  L  91-596,  including  any 
amendments  thereto. 

(2)  Environmental  protection.  An 
application  for  a  right-of-way  must 
contain  environmental  information 
required  by  §  100.21.2(a)(4)  of  this 
subpart.  If  the  Area  Director  determines 
that  a  proposed  project  will  have  a 
significant  affect  on  the  environment, 
there  must  also  be  furnished  a  plan  of 
construction,  operation,  and 
rehabilitation  of  the  proposed  facilities. 
In  addition  to  terms  and  conditions 
imposed  under  §  100.21.4,  the  Area 
Director  will  impose  such  stipulations  as 
may  be  required  to  assure:  (i) 
restoration,  revegatation  and 
curtailment  of  erosion  of  the  surface;  (ii) 
that  activities  in  connection  with  the 
right-of-way  or  permit  will  not  violate 
applicable  air  and  water  quality 
standards  or  related  facilities  siting 
standards  established  by  law;  (iii) 
control  or  prevention  of  damage  to  the 
environment  including  damage  to  frsh 
and  wildlife  habitat,  public  or  private 
property,  and  public  health  and  safety: 
and  (iv)  protection  of  the  interests  of 
local  rural  residents  living  in  the  general 
area  of  the  right-of-way  or  permit  who 
rely  on  the  frsh,  wildlife,  and  biotic 
resources  of  the  area  for  subsistence 
uses. 

(c)  Disclosure.  If  the  applicant  is  a 
partnership,  corporation,  association,  or 
other  business  entity  it  must  disclose  the 
identity  of  the  participants  in  the  entity. 
Such  disclosure  shall  include  where 
applicable  (1)  the  name  and  address  of 
each  partner,  (2)  the  name  and  address 
of  each  shareholder  owning  3  percentum 
of  more  of  the  shares,  togeffier  with  the 
number  and  percentage  of  any  class  of 
voting  shares  of  the  entity  which  such 
shareholder  is  authorized  to  vote,  and 

(3)  the  name  and  address  of  each 
affiliate  of  the  entity  together  with,  in 
the  case  of  an  affiliate  controlled  by  the 
entity,  the  number  of  shares  and  the 
percentage  of  any  class  of  voting  stock 
of  that  affiliate  owned,  directly  or 
indirectly,  by  that  entity,  and  in  the  case 


of  an  affiliate  which  controls  that  entity, 
the  number  of  shares  and  the  percentage 
of  any  class  of  voting  stock  that  entity 
owned,  directly  or  indirectly,  by  the 
affiliate. 

(d)  Technical  and  financial 
capability.  The  Area  Director  may  grant 
or  renew  a  right-of-way  or  permit  under 
this  section  only  when  satisfred  that  the 
applicant  has  the  technical  and  financial 
capability  to  construct,  operate, 
maintain,  and  terminate  the  facility.  At 
the  discretion  of  the  Area  Director,  a 
frnancial  statement  may  be  required. 

(e)  Reimbursement  of  costs.  In 
accordance  with  Section  100.21.2(a)(3)  of 
this  subpart,  the  holder  of  a  right-ofway 
or  permit  must  reimburse  the  Service  for 
the  cost  incurred  in  monitoring  the 
construction,  operation,  maintenance 
and  termination  of  any  pipeline  or 
related  facilities  as  determined  by  the 
Area  Director. 

(f)  Public  hearing.  The  Area  Director 
shall  give  notice  to  Federal,  State,  and 
local  government  agencies,  and  die 
public,  and  afford  them  the  opportunity 
to  comment  on  right-of-way  applications 
under  this  section.  A  notice  will  be 
published  in  the  Federal  Register  and  a 
public  hearing  shall  be  held  in  the 
affected  vicinity. 

(g)  Bonding.  Where  appropriate,  the 
Area  Director  may  require  the  holder  of 
a  right-of-way  or  permit  to  furnish  a 
bond,  or  other  security  satisfactory  to 
him,  to  secure  all  or  any  of  the 
obligations  imposed  by  the  terms  and 
conations  of  ffie  right-of-way  or  permit 
or  by  any  rule  or  regulation,  not  to 
exceed  the  period  of  construction  plus 
one  year  or  a  longer  period  if  necessary 
for  the  pipeline  to  stabilize. 

(h)  Suspension  of  right-of-way.  If  the 
Project  Manager  determines  that  an 
immediate  temporary  suspension  of 
activities  within  a  right-ofrway  or  permit 
area  is  necessary  to  protect  public 
health  and  safety  or  the  environment, 
the  Project  Manager  may  issue  an 
emergency  suspension  order  to  abate 
such  activities  prior  to  an  administrative 
proceeding.  The  Area  Director  must 
make  a  determination  and  notify  the 
holder  in  writing  within  15  days  frtim  the 
date  of  suspension  as  to  whether  the 
suspension  shotdd  continue  and  list 
actions  needed  to  terminate  the 
suspension.  Such  suspension  shall 
remain  in  effect  for  only  so  long  as  an 
emergency  condition  continues. 

(i)  Joint  use  of  right-of-way.  Each 
right-of-way  or  permit  shall  reserve  to 
the  Area  Director  the  right  to  grant 
additional  rights-of-way  or  permits  for 
compatible  uses  on  or  adjacent  to  rights- 
of-way  or  permit  areas  granted  under 
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this  section  after  giving  notice  to  the 
holder  and  an  opportunity  to  comment. 

(j)  Common  carriers.  (1)  Pipelines  and 
related  facilities  used  for  the 
transportation  of  oil  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefrom 
shall  be  constructed,  operated,  and 
maintained  as  common  carriers. 

(2) (i)  The  owners  or  operators  of 
pipelines  subject  to  this  subpart  shall 
accept,  convey,  transport,  or  purchase 
without  discrimination  all  oil  or  gas 
delivered  to  the  pipeline  without  regard 
to  whether  such  oil  or  gas  was  produced 
on  Federal  or  non-Federal  lands,  (ii)  In 
the  case  of  oil  or  gas  produced  from 
Federal  lands  .or  from  the  resources  on 
the  Federal  lands  in  the  vicinity  of  the 
pipeline,  the  Secretary  may,  after  a  full 
hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  finding 
of  facts,  determine  the  proportionate 
amounts  to  be  accepted,  conveyed, 
transported  or  purchased. 

(3) (i)  The  common  carrier  provisions 
of  this  section  shall  not  apply  to  any 
natural  gas  pipeline  operated  by  any 
person  subject  to  regulation  under  the 
Natural  Gas  Act  or  by  any  public  utility 
subject  to  regulation  by  a  State  or 
municipal  regulatory  agency  having 
jurisdirtion  to  regulate  the  rates  and 
charges  for  the  sale  of  natural  gas  to 
consumers  within  the  State  or 
municipality,  (ii]  Where  natural  gas  not 
subject  to  State  regulatory  or 
conservation  laws  governing  its 
purchase  by  pipelines  is  offered  for  sale, 
each  such  pipeline  shall  purchase, 
without  discrimination,  any  such  natural 
gas  pnroduced  in  the  vicinity  of  the 
pipeline. 

(4)  The  Area  Director  shall  require, 
prior  to  granting  or  renewing  a  right-of- 
way,  that  the  applicant  submit  and 
disclose  all  plans,  contracts, 
agreements,  or  other  information  or 
material  which  he  deems  necessary  to 
determine  whether  a  right-of-way  shall 
be  granted  or  renewed  and  the  terms 
and  conditions  which  should  be 
included  in  the  right-of-way.  Such 
information  may  include  but  is  not 
limited  to:  (i)  conditions  for,  and 
agreements  among  owners  or  operators, 
regarding  the  addition  of  pumping 
facilities,  looping,  or  otherwise 
increasing  the  piepline  or  terminal's 
throughput  capacity  in  response  to 
actual  or  anticipated  increase  in 
demand;  (ii)  conditions  for  adding  or 
abandoning  intake,  offtake,  or  storage 
points  or  facilities:  and  (iii)  minimum 
shipment  or  purchase  tenders. 

(k)  Limitations  on  export  Any 
domestically-produced  crude  oil 
transported  by  pipeline  over  rights-of- 


way  granted  pursuant  to  Section  28  of 
the  Mineral  Leasing  Act  of  1920,  except 
such  crude  oil  which  is  either  exchanged 
in  similar  quantity  for  convenience  or 
increased  efficiency  of  transportation 
with  per^ns  or  the  government  of  an 
adjacent  foreign  state,  or  which  is 
temporarily  exported  for  convenience  or 
increased  efficiency  of  transportation 
across  parts  of  an  adjacent  foreign  state 
and  reenters  the  United  States,  shall  be 
subject  to  all  of  the  limitation  and 
licensing  requirements  of  the  Export 
Administration  Act  of  1969. 

(1)  State  standards.  The  Area  Director 
shall  take  into  consideration,  and,  to  the 
extent  practical  and  consistent  with  the 
historical  and  scientific  values  for  which 
the  national  wildlife  monument  was 
established,  comply  with,  applicable 
State  standards  for  right-of-way 
construction,  operation,  and 
maintenance. 

(mj  Congressional  notification.  The 
Secretary  shall  notify  the  House  and 
Senate  Committees  on  Interior  and 
Insular  Affairs  promptly  upon  receipt  of 
an  application  for  a  right-of-way  for  a 
pipeline  24  inches  or  more  in  diameter, 
and  no  right-of-way  for  such  a  pipeline 
shall  be  granted  until  60  days  (not 
including  days  on  which  the  House  or 
Senate  has  adjourned  for  more  than 
three  days)  after  a  notice  of  intention  to 
grant  the  right-of-way  together  with  the 
Secretary’s  detailed  findings  as  to  terms 
and  conditions  he  proposed  to  impose, 
has  been  submitted  to  the  Committees, 
unless  each  Committee  by  resolution 
waives  the  waiting  period. 

§  100.22  Hearing  and  appeals  procedure. 

An  appeal  may  be  taken  from  any 
final  disposition  of  the  Area  Director,  to 
the  Director,  U.S.  Fish  and  Wildlife 
Service  and  from  the  latter's  decision  to 
the  Secretary  of  the  Interior.  Such 
appeals  may  be  taken  pursuant  to  43 
CFTt  Part  4,  Subpart  G. 

Subpart  C— Mineral  Operations 

§  100.31  Mineral  rights  reserved  and 
excepted. 

In  the  event  of  future  Service 
acquisitions  of  private  inholdings, 
persons  holding  mineral  rights  in 
national  wildlife  mounment  lands  by 
reservation  in  the  conveyance  to  the 
United  States  and  persons  holding 
minerals  rights  in  such  jands  which 
rights  vested  prior  to  the  acquisition  of 
the  lands  by  the  United  States  shall,  to 
the  greatest  extent  practicable,  conduct 
all  exploration,  development,  and 
production  operations  in  such  a  manner 
as  to  prevent  damage,  erosion,  pollution, 
or  contamination  to  the  lands,  waters, 


facilities  and  vegetation  of  the  area.  So 
far  as  is  practicable,  such  operations 
must  also  be  conducted  without 
interference  witii  the  administration  of 
the  monument  or  disturbance  to  the  - 
historic  and  scientific  values  of  the 
monument  including  the  tish  or  wildlife 
thereon.  Physical  occupancy  of  the  area 
must  be  kept  to  the  minimum  space 
compatible  with  the  conduct  of  efficient 
mineral  operations.  Persons  conducting 
mineral  operations  on  monument  areas 
must  comply  with  all  applicable  Federal 
and  State  laws  and  regulations  for  the 
protection  of  wildlife  and  the 
administration  of  the  area.  Oil  field 
brine,  slag,  and  all  other  waste  and 
contaminating  substances  must  be  kept 
in  the  smallest  practicable  areas,  must 
be  confined  so  as  to  prevent  escape  as  a 
result  of  rains  and  high  water  or 
otherwise,  and  must  be  removed  from 
the  area  as  quickly  as  practicable  in 
such  a  manner  as  to  prevent 
contamination,  pollution,  damage,  or 
injury  to  the  lands,  waters,  facilities, 
wildlife  or  vegetation  of  the  monument. 
Structures  and  equipment  must  be 
removed  fitim  the  area  when  the  need 
for  them  has  ended.  Upon  the  cessation 
of  operations,  the  area  shall  be  restored 
as  nearly  as  possible  to  its  condition 
prior  to  the  commencement  of 
operations.  Nothing  in  this  section  shall 
be  applied  so  as  to  contravene  or  nullify 
rights  vested  in  holders  of  mineral 
interests  on  national  monument  wildlife 
mounment  lands.  See  Part  107 
[Reserved]  or.the  emergency  mining 
access  regulations  published  on  March 
14, 1979  (44  FR 15500),  whichever  are  in 
effect,  for  the  provisions  governing, 
access  and  development  for  mining 
purppses  for  valid  existing  rights  in 
claims  upon  Federal  lands  within 
national  wildlife  monuments. 

PART  101— FERAL  ANIMAL 
MANAGEMENT 

Subpart  A— Feral  Animals 

Sec. 

101.11  Control  of  feral  animals. 

101.12  Disposition  of  feral  animals. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432:  Sec.  4.  76  Stat  664. 16  U.S.C.  460k-3:  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f:  Presidential 
Proclamations  of  Dec.  1, 1978  (43  FR  57009)). 

Subpart  A— Feral  Animals 

§  101.11  Control  of  fural  animals. 

(a)  Feral  animals,  including  horses, 
burros,  cattle,  swine,  sheep,  goats, 
reindeer,  dogs,  and  cats  without 
ownership  that  have  reverted  to  the  wild 
from  a  domestic  state  may  be  taken 
within  a  national  wildlife  monument  by 
authorized  Federal  or  State  personnel  or 
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by  private  persons  operating  under 
permit  in  accordance  with  applicable 
provisions  of  Federal  or  State  law  or 
regulation. 

§  101.12  Disposition  of  ferai  animals. 

Feral  animals  taken  on  a  national 
wildlife  monument  may  be  disposed  of 
by  sale  on  the  open  market,  gift  or  loan 
to  public  or  private  institutions  for 
specific  purposes. 

PART  102—FISH  AND  WILDLIFE 
SPECIES  MANAGEMENT 

Subpart  A — Surplus  Fish  and  Wildlife 

Sec. 

102.1  Determination  of  surplus  fish  and 
wildlife  populations. 

102.2  Methods  of  surplus  fish  and  wildlife 
population  control  and  disposal. 

Subpart  B — Terms  and  Conditions  of  Fish 
and  Wildlife  Reduction  and  Disposal 

102.11  Donation  and  loan  of  fish  and  wildlife 
specimens. 

102.12  Commerical  harvest  of  fishery 
resources. 

102.13  Official  animal  control  operations. 

102.14  Trapping  and  sport  hunting  and 
fishing  programs. 

Authority;  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432:  Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 
7.  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978  (43  FR  57009) J. 

Subpart  A— Surplus  Fish  and  Wildlife 

§  102.1  Determination  of  surplus  fish  and 
wildlife  populations. 

The  populations  and  requirments  of 
fish  and  wildlife  species  on  national 
wildlife  monument  areas  shall  be 
determined  by  population  census, 
habitat  evaluation,  and  other  means  of 
ecological  study. 

§  102.2  Methods  of  surplus  fish  and 
wildlife  population  control  and  disposal. 

Upon  a  determination  that  fish  and 
wildlife  are  surplus  to  a  balanced 
conservation  program  on  any  national 
wildlife  monument  area  and  that  the 
reduction  of  such  surplus  is  compatible 
with  the  purposes  for  which  the 
monument  was  established,  the  surplus 
may  be  reduced  or  utilized  in 
accordance  with  Federal  and  State  law 
and  regulation  by: 

(a)  Donation  or  loan  to  public 
agencies  and  institutions. 

(b)  Commercial  harvest  of  ftshery 
resources. 

(c)  Ofticial  wildlife  control  operations. 

(d)  Hunting,  fishing  or  trapping. 

No  assignment  of  priorities  is  implied 
in  the  above  order  of  listing. 


Subpart  B — Terms  and  Conditions  of 
Fish  and  Wildlife  Reduction  and 
Disposal 

§  102.1 1  Donation  and  loan  of  fish  and 
wildlife  specimens. 

Fish  and  wildlife  specimens  may  be 
donated  or  loaned  to  public  institutions 
for  specific  purposes  in  accordance  with 
a  special  use  permit.  Donation  or  loans 
of  species  of  fish  and  wildlife  will  not  be 
made  unless  the  recipient  has  secured 
the  appproval  of  the  State. 

§  102.12  Commercial  harvest  of  fishery 
resources. 

Commercial  fishing  may  be  allowed 
within  a  national  wildlife  monument 
under  a  special  use  permit  issued  by  the 
monument  manager  in  accordance  with 
Federal  and  State  law. 

§  102.13  Official  animal  control 
operations. 

(a)  Animal  species  which  are  surplus 
or  detrimental  to  the  management 
program  of  a  national  wildlife 
monument  area  may  be  taken  in 
accordance  with  Federal  and  State  law, 
but  only  if  such  taking  is  found  to  be 
compatible  with  the  purposes  for  which 
the  monument  was  created. 

(b)  Animal  species  which  are 
damaging  or  destroying  Federal  property 
within  a  national  wildlife  monument 
area  may  be  taken  or  destroyed  by 
Federal  personnel. 

§  102.14  Trapping  and  Sport  hunting  and 
fishing  programs. 

Trapping,  and  sport  hunting  and 
fishing  may  be  extended  to  the  general 
public  under  the  provisions  of 
regulations  cited  in  Parts  103, 104  and 
105  of  this  subchapter  H. 

PART  103— SPORT  HUNTING 
Subpart  A— General  Provisions 

Sec. 

103.11  Sport  hunting  authorization. 

103.12  General  provisions. 

103.13  Procedure  for  publication  of  special 
regulations. 

103.14  Migratory  game  bird  special 
regulations  for  individual  national 
wildlife  monument  areas.  [Reserved]. 

103.15  Big  game  and  small  game  special 
regulations  for  individual  national 
wildlife  monument  areas.  [Reserved]. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 
432;  Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f:  PresidenUal 
Proclamations  of  Dtfc.  1, 1978  (43  FR  57009]). 

Subpart  A— General  Provisions 

§  103.1 1  Sport  hunting  authorization. 

National  wildlife  monument  areas 
shall  be  open  to  sport  himting  so  long  as 
such  activity  is  compatible  with  the 


historic  and  scientific  purposes  for 
which  the  monument  areas  were 
established,  provided  that  such  hunting 
may  be  subject  to  closure  or  restrictions 
for  reasons  of  public  safety, 
administration,  fish  or  wildlife 
management  or  resource  protection. 

§  103.12  General  provisions. 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  sport 
hunting  on  a  national  wildlife  monument 
area: 

(a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  16  years  of  age  and 
older  shall  secure  and  possess  a 
Migratory  Bird  Hunting  Stamp  while 
hunting  migratory  waterfowl. 

(c)  Each  person  shall  comply  with  all 
other  applicable  provisions  of  Federal 
and  State  law  including  any  additional 
special  regulations  or  restrictions 
established  for  a  particular  national 
wildlife  monument. 

(d)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
or  use  of  the  wildlife  monument  areas. 

(e)  Special  regulations  will  be 
published  in  the  Federal  Register  and 
will  be  available  at  the  headquarters  of 
the  wildlife  area  to  which  they  relate.  A 
reference  to  special  regulations 
governing  hunting  on  wildlife  monument 
areas  will  be  made  in  §  103.14  and 

§  103.15,  but  these  special  regulations 
will  not  be  set  forth  in  their  entirely  in 
the  Code  of  Federal  Reguations. 

(f)  The  use  of  any  drug  on  any  arrow 
for  bow  hunting  on  national  wildlife 
monuments  is  prohibited.  Archers  may 
not  have  arrows  employing  such  drugs 
in  their  possession  on  any  national 
wildlife  monument. 

§  103.13  Procedure  for  publication  for 
special  regulations. 

(a)  Special  hunting  regulations  shall 
contain  the  following  items: 

(1)  Wildlife  species  which  may  be 
hunted. 

(2)  Seasons. 

(3)  Bag  limits.  ‘ 

(4)  Methods  of  hunting. 

(5)  Description  of  areas  closed  to 
hunting. 

(6)  Other  provisions  as  required. 

(b)  Special  regulations  are  limited  to 
one  season  and  are  issued  annually  and 
are  effective  upon  publication  in  the 
Federal  Register  or  in  as  many  days 
thereafter  as  it  is  practical  to  allow 
under  the  particular  circumstances. 

(c)  Special  regulations  are  subject  to 
change  and  the  public  is  invited  to 
submit  suggestions  and  comments  for 
consideration  at  any  time. 
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(d)  Special  regulations  are  published 
in  the  daily  issue  of  the  Federal  Register 
but  are  not  codified  in  the  Code  of 
Federal  Regulations. 

(e)  Special  regulations  may  be 
amended  as  needed  to  meet 
management  responsibility  due  to 
unpredictable  seasonal  variation  in 
wildlife  population,  habitat  conditions, 
and  other  changeable  factors. 

§  103.14  lligratory  game  bird  special 
regulations  for  individual  national  wHdilfe 
monument  areas.  [Reserved]. 

§  103.15  Big  game  and  small  game  special 
regulations  for  individual  national  wildlife 
monument  areas.  [Reserved]. 

PART  104— SPORT  FISHING 

Sec. 

104.11  Sport  fishing  authorization. 

104.12  General  regulations. 

104.13  Procedure  for  publication  of  special 
regulations. 

104.14  Special  regulations;  sport  fishing;  for 
individual  wildlife  monument  areas. 
[Reserved]. 

Authority:  (Sec.  3, 34  Stat.  225, 16  U.S.C. 

432:  Sec.  4,  76  Stat.  654, 16  U.S.C.  460k-3;  Sec. 

7.  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978  (43  FR  57009}); 

§  104.11  Sport  fishing  authorization. 

National  Wildlife  Monument  areas 
shall  be  open  to  sport  hshing  so  long  as 
such  activity  is  compatible  with  the 
historic  and  scientific  purposes  for 
which  the  monument  areas  were 
established,  provided  that  such  fishing 
may  be  subject  restrictions  for  reasons 
of  public  safety,  administration,  fish  or 
wildlife  management,  or  resource 
protection. 

§  104.12  General  regulations. 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  sport 
fishing  on  a  wildlife  monument  area: 

^a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  shall  comply  with  all 
other  applicable  provisions  of  Federal 
and  State  law  including  any  additional 
special  regulations  or  restrictions 
established  for  a  particular  national 
wildlife  monument. 

(c)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
and  use  of  the  wildlife  monument  area. 

(d)  Special  regulations  will  be 
published  in  the  Federal  Register  and 
will  be  available  at  the  headquarters  of 
the  wildlife  monument  area  to  which 
they  relate.  A  reference  to  special 
regulations  governing  fishing  on  wildlife 
monument  areas  will  be  made  in  Section 
104.15  but  these  special  regulations  will 
not  be  set  forth  in  their  entirety  in  the 
Code  of  Federal  Regulations. 


§  104.13  Procedure  for  publication  of 
special  regulations. 

(a)  Special  fishing  regulations  shall 
contain  the  following  items: 

(1)  Species  of  fish  which  may  be 
taken. 

(2)  Seasons. 

(3)  Creel  limits. 

(4)  Methods  of  fishing. 

(5)  Description  of  areas  closed  to 
fishing. 

(6)  Other  provisions  as  required. 

(b)  Special  regulations  are  limited  to 
one  season  and  are  issued  annually  and 
are  effective  upon  publication  in  the 
Federal  Register  or  in  as  many  days 
thereafter  as  it  is  practical  to  allow 
under  the  particular  circumstances. 

(c)  Special  regulations  are  subject  to 
change  and  the  public  is  invited  to 
submit  suggestions  and  comments  for 
consideration  at  any  time. 

(d)  Special  regulations  are  published 
in  the  daily  issue  of  the  Federal  Register 
but  are  not  codified  in  the  Code  of 
Federal  Regulations. 

(e)  Special  regulations  may  be 
amended  as  needed  to  meet 
management  responsibility  due  to 
unpredictable  seasonal  variation  in 
wildlife  population,  habitat  conditions, 
and  other  changeable  factors. 

§  104.14  Special  regulations;  sport  fishing; 
for  Individual  nation^  wildlife  monument 
areas.  [Reserved] 

PART  105— TRAPPING 
Subpart  A— General  Provisions 

Sec. 

105.11  Trapping  authorization. 

105.12  General  provisions. 

Subpart  B— Trapping  Program 

105.21  Trapping  program. 

Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432;  Sec.  4,  76  Stat.  654, 16  U.S.C.  460  k-3;  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978  (43  FR  57009)). 

Subpart  A— General  Provisions 

§105.11  Trapping  authorization. 

National  wildlife  monument  areas 
shall  be  open  to  trapping  so  long  as  such 
activity  is  compatible  with  the  historic 
and  scientific  purposes  for  which  the 
monuments  were  established;  provided 
that  such  trapping  may  be  subject  to 
restrictions  for  reasons  of  public  safety, 
administration,  fish  and  wildlife 
management,  or  resource  protection. 

§  1(f5.12  General  provisions. 

The  following  provisions'shall  apply 
to  each  person  while  engaged  in 
trapping  on  a  national  wildlife 
monument  area: 


(a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  shall  comply  with  all 
other  applicable  provisions  of  Federal 
and  State  law. 

(c)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
or  use  of  the  national  wildlife  monument 
areas. 

Subpart  B— Trapping  Program 

§  105.21  Trapping  program. 

Except  as  hereafter  noted,  persons 
trapping  animals  on  Federal  lands 
within  a  national  wildlife  monument 
shall  secure  and  comply  with  the 
provisions  of  a  Federal  permit  issued  for 
that  purpose.  This  permit  shall  specify 
the  terms  and  conditions  of  such 
trapping  activities.  The  number  of 
permits  issued  may  be  subject  to 
restrictions  for  reasons  of  public  safety, 
administration,  fish  or  wildlife 
management,  or  resource  protection. 

PART  106— SUBSISTENCE 
Subpart  A— Introduction 

Sec. 

106.11  Purpose  and  policy. 

106.12  Definitions. 

Subpart  B — General  Provisions 

106.21  State  regulation  of  subsistence  uses. 

106.22  Use  of  snowmobiles  and  motorboats 
for  subsistence  activities. 

106.23  Subsistence  use  of  timber  and  plant 
material. 

106.24  Closure  to  subsistence  uses. 
Authority:  (Sec.  3,  34  Stat.  225, 16  U.S.C. 

432;  Sec.  4,  76  Stat.  654. 16  U.S.C.  46ak-3;  Sec. 
7,  70  Stat.  1122, 16  U.S.C.  742f;  Presidential 
Proclamations  of  Dec.  1, 1978.  (43  FR  57009).) 

Subpart  A— Introduction 

§  106.1 1  Purpose  and  policy. 

(a)  The  purpose  of  this  Part  is  to 
provide  for  and  regulate  the  opportunity 
to  engage  in  a  subsistence  lifestyle  in  a 
national  wildlife  monuments  by  local 
rural  residents  who  comply  with 
applicable  State  and  Federal  law. 

(b)  It  is  the  policy  of  the  United  States 
Fish  and  Wildlife  ^rvice  that 
nonwasteful  subsistence  uses  of  fish, 
wildlife,  and  plant  resources  by  local 
rural  residents  shall  be  the  first  priority 
consumptive  use  of  such  resources  over 
other  consumptive  uses  within  a 
national  wildlife  monument,  subject  to 
the  following  limitations: 

(1)  Whenever  it  is  necessary  to 
restrict  the  taking  of  fish,  wildlife  or 
plant  resources  within  a  national 
wildlife  monument  for  subsistence  uses, 
such  resources  shall  be  allocated  in 
accordance  with  a  preference  system 
based  on  the  following  criteria: 
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(a)  Local  residency: 

(b)  Customary  and  direct  dependence 
upon  the  resources  as  the  mainstay  of 
one’s  livelihood;  end 

(q)  Availability  of  alternative 
resources. 

(2)  The  subsistence  use  of  populations 
of  fish,  wildlife  or  plant  resources  shall 
be  appropriately  regulated  so  as  to 
prevent  a  signiHcant  expansion  of  such 
use  beyond  the  level  occurring  during 
the  ten-year  period  before  January  1, 
1979,  as  determined  by  available 
research  on  subsistence  uses  in  the  area. 
In  each  case,  the  level  of  harvest 
constituting  such  a  signiHcant  expansion 
of  the  subsistence  use  of  popultions  of 
fish,  wildlife  or  plants  will  be 
determined  within  two  years  after  final 
publication  of  these  regidations.  These 
determinations  will  be  based  on  criteria 
to  be  developed  after  consultation  with 
interested  parties,  including  the  State  of 
Alaska  and  local  niral  residents. 

(3)  The  monument  manager  of  a 
national  wildlife  monument  may  restrict 
or  prohibit  the  subsistence  use  of  a 
particular  population  of  fish,  wildlife  or 
plants  for  rersons  of  public  safety, 
administration,  or  to  ensure  the  natural 
stability  and  continued  viability  of  die 
particular  population. 

§  106.12  Definitions. 

As  used  in  this  Part,  the  term: 
"Subsistence  uses"  shall  mean  the 
customary  and  traditional  uses  by  local 
rural  residents  of  wild,  renewable 
resources  for  personal  or  family  use  or 
consumption  as  food,  shelter,  fuel, 
clothing,  tools,  or  transportation;  for  the 
making  and  selling  of  handicraft  articles 
out  of  the  nonedible  byproducts  of  fish 
and  wildlife  resources  taken  for 
personal  or  family  use  or  consumption; 
for  barter  or  sharing  for  personal  or 
family  use  of  consumption;  and  for 
customary  trade.  For  the  purposes  of 
this  paragraph,  the  term — 

(1)  “family”  shall  mean  all  local  rural 
residents  related  by  blood,  marriage,  or 
adoption,  or  any  person  living  within 
another  person’s  household  on  a 
permanent  basis; 

(2)  “barter”  shall  mean  the  exchange 
of  fish  or  wildlife  or  their  parts — 

(i)  For  other  fish  or  wildlife  or  their 
parts;  or 

(ii)  For  other  food  or  for  nonedible 
items  other  than  money  if  the  exchange 
is  of  a  limited  and  noncommercial 
nature;  and 

(3)  “customary  trade”  shall  be  limited 
to  the  exchange  of  furs  for  cash. 

/ 


Subpart  B— General  Provisions 

S  106.21  State  regulation  of  aubeietence 

uaee. 

(a)  To  the  extent  consistent  with  the 
provisions  of  this  Subchapter  H,  the 
laws  and  regulations  of  the  State  of 
Alaska  shall  govern  the  taking  of  fish 
and  wijdlife  by  local  rural  residents  for 
subsistence  uses.  Such  State  laws  and 
regulations  are  hereby  incorporated  by 
reference  as  part  of  the  regulations  of 
this  Part  106. 

(b)  The  State  of  Alaska  may  regulate, 
in  a  manner  consistent  with  die 
purposes  for  which  the  monument  was 
created,  the  provisions  of  $  106.11(b)(1) 
and  (2)  of  this  Part,  and  other  applicable 
Federd  law.  the  taking  of  fish  and 
wildlife  within  a  national  wildlife 
monument  by  local  rural  residents  for 
subsistence  uses. 

(c)  The  Area  Director  shall  monitor 
the  State’s  regulation  of  the  taking  of 
fish  and  wildlife  by  local  rural  residents 
for  subsistence  uses.  If  the  Area  Director 
determines  that  the  State’s  regulatory 
program  does  not  meet  the  requirements 
of  paragraph  (b)  of  this  section,  then  the 
State  shall  be  notified  and,  after 
consultation  with  the  appropriate  State 
authority  and  an  informal  public  hearing 
in  the  affected  vicinity,  the  Area 
Director  shall  indicate  diose  changes 
necessary  to  bring  the  State’s  regulatory 
program  into  compliance  with  the 
requirements  of  paragraph  (b)  of  diis 
section. 

(d)  If,  after  a  reasonable  opportunity, 
the  State  fails  to  make  the  changes 
indicated  by  the  Area  Director  pursuant 
to  paragraph  (c)  of  this  section,  the  Area 
Director  shall  impose  such  restrictions 
as  he  deems  necessary  to  being  the 
State’s  subsistence  regulatory  program 
into  compliance  with  the  requirements 
of  paragraph  (b)  of  this  section.  Such 
restrictions  may  include  regulations 
governing  methods  and  means  of  take, 
access,  season  lengths,  bag  limits, 
harvest  quotas,  the  establishment  of 
resident  zones,  and  may  also  include  the 
closure  of  all  or  part  of  the  affected 
monument  to  all  consumptive  uses  of  a 
particular  species  of  fish  or  wildlife 
except  subsistence  uses  by  local  rural 
residents. 

(e)  The  Director  shall  afford  the  State 
an  opportunity  to  appeal  such 
restrictions  or  closure  imposed  pursuant 
to  the  provisions  of  paragraph  (d)  of  this 
section.  Within  thirty  days  after  receipt 
of  notice  of  such  appeal,  the  Director 
shall  afford  the  State  an  informal  public 
hearing,  and  within  thirty  days  after 
such  hearing,  shall  make  a  final  decision 
on  such  appeal.  Unless  the  Director 
determines  that  the  State  is  not  in 


compliance  with  the  requirements  of 
Subsection  (b)  of  this  Section,  the 
restrictions  or  closure  imposed  by  the 
Area  Director  shall  be  revoked.  If  the 
Director  determines  that  the  State  is  not 
in  compliance  with  the  requirements  of 
paragraph  (b)  of  this  section,  the 
restrictions  imposed  by  the  Area 
Director  shall  continue  imtil  such  time 
as  the  State  takes  appropriate  and 
timely  action  or  the  Area  Director 
determines,  after  notice  and  informal 
public  hearing  in  the  affected  vicinity, 
that  the  need  for  the  restrictions  has 
otherwise  been  ameliorated. 

(f)  Nothing  in  this  Section  shall  be 
deemed  to  affect  die  monument 
manager’s  closure  authority  over 
trapping  or  sport  hunting  or  fishing  set 
forth  in  Parts  102, 103,  and  104  and  105 
of  this  Subchapter  H. 

S  106.22  Um  Of  snowmobHM  and 
motorboats  for  subsistence  activities. 

(a)  Notwithstanding  any  other 
provision  of  this  Sub^apter  H,  the  use 
of  snowmobiles  and  motorboats  by  local 
rural  residents  for  subsistence  hunting, 
fishing,  and  gathering  activities  is 
permitted  within  the  national  wildlife 
monuments  except  at  those  times  and  in 
those  areas  restricted  or  closed  by  the 
monument  manager.  In  determining 
whether  to  restrict  the  use  of 
snowmobiles  or  motorboats  for 
subsistence  activities  or  to  temporarily 
or  permanently  close  a  route  or  area  to 
snowmobile  or  motorboat  use  for 
subsistence  activities,  the  monument 
manager  shall  be  guided  by  die  criteria 
contained  in  Section  3  of  Executive 
Order  No.  11644  (37  FR  2877)  and  shall 
consider  factors  such  as  effects  on 
public  health  and  safety,  soil, 
vegetation,  fish  or  wildlife,  fish  or 
wildlife  habitat,  endangered  and 
threatened  species  and  their  habitats, 
scientific  and  historic  resources,  and 
other  management  considerations 
necessary  to  ensure  that  snowmobile  or 
motorboat  use  for  subsistence  purposes 
is  compatible  with  the  purposes  for 
which  the  monument  was  established. 
Except  in  emergency  situations,  no 
restrictions  or  closures  shall  be  imposed 
without  a  prior  informal  public  hearing 
in  the  affected  vicinity.  In  the  case  of 
emergency  situations  restrictions  or 
closures  shall  be  effective  when  made, 
shedl  be  for  a  period  not  to  exceed  sixty 
days,  and  shall  not  be  extended  unless 
the  monument  manager  establishes, 
after  notice  and  an  i^ormal  public 
hearing,  that  such  extension  is  justified 
for  reasons  set  forth  above  in  tUs 
subsection  which  may  warrant  closure. 
Notice  of  the  proposed  or  emergency 
restrictions  or  closures  shall  be 
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published  in  at  least  one  newspaper  of 
general  circulation  within  the  State,  and 
information  about  such  proposed  or 
emergency  actions  shall  also  be  made 
available  for  broadcast  on  local  radio 
stations  in  a  manner  reasonably 
calculated  to  inform  local  rural  residents, 
in  the  affected  vicinity.  All  restrictions 
or  closures  shall  be  designated  on  a  map 
which  shall  be  available  for  public 
inspection  at  the  office  of  the  monument 
manager  of  the  affected  monument  and 
the  Post  Office  or  postal  authority  for 
every  affected  commimity  within  or  near 
the  monument,  or  by  the  posting  of  signs 
in  the  vicinity  t>f  the  restrictions  or 
closures,  or  both. 

(b)  Snowmobiles  and  motorboats 
permitted  for  subsistence  uses  in 
accordance  with  this  Section  shall  be 
operated  in  compliance  with  applicable 
State  and  Federal  law,  including  any 
seasonal  restrictions  on  snowmobile  use 
established  imder  this  Subchapter  H, 
and  in  such  a  manner  as  to  prevent 
waste  or  damage  to  the  national  wildlife 
monuments  or  any  parts  or  values 
thereof.  They  shall  not  be  operated  in 
any  manner  that  will  result  in  the 
hearing,  harrassment,  hazing  or  driving 
of  wildlife  for  hunting  or  other  purposes. 
See  S§  98.31  and  98.32  regarding  the  use 
of  snowmobiles  and  boats  for 
recreational  purposes. 

§  106.23  Subsistence  use  of  timber  and 
plant  materlaL 

Notwithstanding  any  other  provision 
of  this  Subchapter  H.  the  noncommercial 
cutting  of  live  standing  timber  by  local 
rural  residents  for  appropriate 
subsistence  uses,  such  as  firewood  or 
house  logs,  may  be  permitted  in 
accordance  with  a  special  use  permit 
issued  by  the  monument  manager  of  the 
affected  national  wildlife  monument  if 
such  cutting  is  determined  to  be 
compatible  with  the  purposes  for  which 
,  the  monument  was  established.  The 
noncommercial  gathering  of  finits, 
berries,  mushrooms  and  other  plant 
materials  for  subsistence  uses  and  the 
noncommercial  collection  of  dead  or 
downed  wood  for  firewood  shall  be 
allowed  without  a  permit 


or  more  popiilation  of  fish,  wildlife  or 
plants.  If  the  monument  manager 
determines  that  an  emergency  situation 
exists  and  that  extraordinary  measures 
must  be  taken  to  provide  for  the  public 
safety,  or  to  ensure  the  natural  stability 
and  continued  viability  of  one  or  more 
fish,  wildlife  or  plant  population,  the 
monument  manager  may  immediately 
close  all  or  any  portion  of  a  national 
wildlife  monument  to  the  subsistence 
uses  of  the  particular  resource 
population,  or  take  such  other  measures 
as  may  be  necess€U7.Such  emergency 
closure  or  measure  shall  be  effective 
when  made,  shall  be  for  a  period  not  to 
exceed  sixty  days,  and  shall  not  be 
extended  unless  the  monument  manager 
establishes,  after  notice  and  informal 
hearing,  that  such  extension  is 
necessary  for  reasons  justifying  any 
type  of  closure  pursuant  to  the 
provisions  of  this  Section.  Notice  of 
administrative  actions,  and  the  reasons 
justifying  such  actions,  taken  pursuant 
to  this  Section  shall  be  published  in  at 
least  one  newspaper  of  general 
circulation  within  the  State  and 
information  about  such  actions  and 
reasons  also  shall  be  made  available  for 
broadcast  on  local  radio  stations  in 
manner  reasonably  calculated  to  inform 
local  rural  residents  in  the  affected 
vicinity. 

PART  107— MINING  ACCESS  AND 
DEVELOPMENT  [Reserved] 

(FR  Doc.  >9-19940  Filed  6-27-79;  8:45  am] 
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§  106.24  Closure  to  subsistence  uses. 

Notwithstanding  any  other  provision 
of  this  Part  the  monument  manager, 
after  consultation  with  the  State  and 
adequate  notice  and  informal  public 
hearing,  may  close  all  or  any  portion  of 
a  national  wildlife  monument  to 
subsistence  uses  or  take  such  other 
measures  as  may  be  necessary  to 
provide  for  the  public  safety, 
administration,  or  to  ensure  the  natural 
stability  and  continued  viability  of  one 


